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1 Board of Tax Appeals for the District of Columbia 

Docket No. 8 
Counsel: John Walsh 

Address 1317 F Street, N. W., Washington, D. C. 

General Electric Supply Corp., Petitioner , 

vs. 

District of Columbia, Respondent. 

Docket 

Date Proceedings Memorandum 

1938 Business Privilege Tax 

July 15 Petition filed. Petitioner notified 
” ” Copy of pet. served on A. A. 

Aug. 4 Issue joined. Hearing set Aug. 16. 

Aug. 8 Motion for Cont. of Hearing to Sept. 20, 1938 
Granted 

Sept. 20 Hearing 

Oct. 14 Motion for cont. of hearing to 10/25/38—Granted 
” 25 Hearing 

Nov. 1 Findings of Fact, Opinion and Decision 
” 30 Petition for Review and Notice of Filing Pet. 
Dec. 21 Statement of Evidence 

2 Endorsed: Received and Filed Jul 15 1938 P. R. 
Board of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

No. 8 


General Electric Supply Corporation, Petitioner 

vs. 

District of Columbia, Respondent. 

Petition 

The above-named Petitioner petitions for a cancellation 
and refund of an assessment of taxes against it, and, alleges 
as follows: 
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1. That the Petitioner is a corporation organized and 
existing under and by virtue of the laws of the State of 
Delaware, and having its principal office at Bridgeport, in 
the State of Connecticut. 

2. That the tax in controversy is a gross receipts tax pur¬ 
ported to be levied pursuant to the provisions of Title VI of 
the Act of Congress, approved August 17, 1937, entitled 
“An Act to provide additional revenues for the District of 
Columbia, and for other purposes”, for the period from 
February 1, 1937, to August 17, 1937, and in the amount of 
Forty-nine Hundred and Sixty Eight Dollars and Fourteen 
Cents ($4968.14). 

3. That on or about the 13th day of October, 1937, the 
Petitioner filed in the office of the Assessor of the District 
of Columbia, in compliance with said Act, a return of its 
gross receipts in the District of Columbia, for said period 
from February 1, 1937 to August 17, 1937; that a copy of 
said return is hereto annexed marked Exhibit “A”. That 
Petitioner having been advised by its Counsel that $334,- 
382.34 of its gross receipts in the District of Columbia being 
derived from sales of goods in interstate commerce, the 
Petitioner was not liable to a tax on said amount, conse¬ 
quently, Petitioner in its return deducted said amount of 
$334,382.34 from $1,023,825.10, the total amount of its sales 
during said period in the District of Columbia, leaving 
$689,442.76 as the total amount of gross sales properly re¬ 
turnable. 

4. That, thereafter, and on or about December 3, 1937, 
the Petitioner received a notice from the Administrator of 
the Business Privilege Tax in which said Administrator 
stated that said return was deemed insufficient. That a copy 
of said notice is hereto attached marked Exhibit “B”. 

5. That on the 9th day of December, 1937, the Dis- 

3 trict Auditor of the Petitioner wrote a letter on be¬ 
half of the Petitioner to the said Administrator of 

the Business Privilege Tax, a copy of which is hereto an¬ 
nexed, marked Exhibit “C”. 

6. That on or about December 13, 1937, the Petitioner re¬ 
ceived a letter from the Administrator, Business Privilege 
Tax, a copy of which letter is hereto annexed, marked Ex¬ 
hibit “D”.* 
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7. That, thereafter, the Assessor of the District of Co¬ 
lumbia sent to the Petitioner, a notice of assessment of said 
tax, a copy of which notice of assessment is hereto annexed, 
marked Exhibit “ E ”, and it appears thereby that there 
was assessed against the Petitioner on its total receipts, 
(being the sum of $1,885,354.35 less $2,000 exemption) a net 
tax of $4680.34 and a penalty of $70.21; that, as appears 
from said Exhibit “E”, the Petitioner on the third day of 
March, 1938, paid to the Collector of Taxes of the District 
of Columbia, one-half of said tax so assessed in said notice 
of assessment, being the sum of $2340.17, and also a penalty 
of $70.21, in all the sum of $2,410.38, and at the time of said 
payment, the Petitioner transmitted with remittance of said 
amount to the Collector, a protest in writing dated Febru¬ 
ary 24, 1938, a copy of which protest is hereto attached, 
marked Exhibit “F”. 

8. That, thereafter, the said Assessor sent to the Peti¬ 
tioner a Notice of such Assessment, showing the sum of 
$2340.17, due as the second half of said tax; that such notice 
is hereto attached marked Exhibit “G”. That Petitioner 
paid said second half of said tax, as appears on said notice, 
on March 31,1938, and with such payment, Petitioner also 
sent to the Collector of Taxes, a written protest, a copy of 
which is hereto annexed, marked Exhibit “H”. 

9. That, thereafter, the Petitioner, ascertained that it 
made an error in the calculation of its gross receipts during 
said period, and filed with the Assessor a “Revised Re¬ 
capitulation” of its sales, a copy of which is hereto annexed, 
marked Exhibit “I”, and, thereafter, the Assessor sent to 
the Petitioner a “Balance Bill” showing that Petitioner’s 
Gross Receipts, less $2,000 were $1,939,752.69, and that 
there was due on said tax a “Balance Due” of $217.59, a 
copy of said “Balance Bill” being hereto annexed, marked 

Exhibit “J”; that Petitioner paid said balance of 
4 $217.59, on May 17, 1938, as appears from said 

“Balance Bill”, and with such payment, also sent to 
the Collector of Taxes a written protest, a copy of which is 
hereto annexed, marked Exhibit “K”. 

10. The assessment of the tax set forth in the Notice of 
Assessment is based upon the following errors: 

(a) Although said Act was duly passed by Congress and 
approved by the President, it is unconstitutional and void 
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because it is an attempted regulation of, and burden upon, 
interstate commerce, prohibited by Article I, Section 8, of 
the Constitution of the United States. 

(b) Said tax is discriminatory, and not levied in equal 
proportion on all persons, linns, or corporations doing busi¬ 
ness in the District of Columbia; 

(c) The tax reaches or attempts to reach indiscrimi¬ 
nately, and without apportionment, the gross receipts for 
both interstate commerce and interstate activities, and it 
must therefore fail in its entirety. 

11. In addition to the assertion, as hereinabove set forth, 
that said Revenue Act is unconstitutional and void, the 
facts upon which this Petitioner relics as the basis of this 
proceeding are that the Petitioner is engaged in the sale of 
goods, wares and merchandise in interstate commerce 
among the several States and the District of Columbia, and 
that a part of said tax was assessed against this Petitioner 
upon the gross receipts of the sale of goods, wares and mer¬ 
chandise sold by this Petitioner in such interstate com¬ 
merce, and Petitioner will show on a hearing of this peti¬ 
tion, that it was so engaged in interstate commerce during 
the period of said return, and that a large part of the gross 
receipts reported in said Return was derived from the sales 
in such interstate commerce. 

WHEREFORE, the Petitioner prays that this Honorable 
Board may hear the proceedings and thereupon cancel said 
tax and direct a refund of the whole amount thereof, to-wit, 
$4,968.14, with interest thereon, to the Petitioner. 

(Sgd) JOHN WALSH I 

Counsel for Petitioner 
1317 F Street, N. W., 
Washington, D. C. 

Dated July 14,1938 
5 District of Columbia, ss 

B. S. Beall, being first duly sworn on his oath, says that 
he is the District Auditor of the above petitioner, General 
Electric Supply Corporation, and that he is duly author¬ 
ized by the Petitioner to verify the foregoing petition on be¬ 
half of the petitioner: that lie has read the foregoing petition 
and is familiar with the statements contained therein, and 
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that said statements are true, except as to those stated on 
information and belief, and those he believes to be true. That 
the reason this verification is not made by the Petitioner is 
that Petitioner is a corporation, and that affiant is such Dis¬ 
trict Auditor and is acquainted with the facts set forth in 
the Petition. 

(Sgd.) B. S. Beall 

Subscribed and sworn to before me this 14th day of Julv, 
1938. 

(Sgd.) HARRY L. BEACH 

(Notarial Seal) Notary Public in and for tlic 

District of Columbia 

My commission expires Aug. 2, 1942 

Exhibit “A” 
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1938 


Government of the District of Columbia 
Office of the Assessor 


Return on Gross Receipts 


Name General Electric Supply Corporation 
Address 1330 New York Ave., N. W., Washington, D. C. 

Year ended. 

or for the period from February 1, 1937, to August 17, 
1937. 

Kind of business Wholesale Electrical 

Date business commenced, if business was started after 

January 1, 1930 February 1, 1937 


GROSS RECEIPTS 1023825.10 

Less Inter-state 160211.09 
Less Gov’t. 174171.25 




6 GENERAL ELECTRIC SUPPLY CORP. VS. DIST. OF COLUMBL4. 


Gross sales from merchandise, less sales re¬ 


turned . $689442.76 

Receipts from services and other business. $29509.24 

Gross receipts .$718952.00 

Less exemption . $2,000.00 


Taxable gross receipts.$716952.00 

Tax at 2/5 of 1% ..... $. 

Less tangible personal property tax paid for 

193S ....‘. $2861.08 

Amount of tax to be paid. $. 


If tax for entire year is to be paid, bring personal prop¬ 
erty tax receipt for 1938, when presenting this statement. 
First-half due October, 1937. 

Second-half due March, 1938. 
AFFIDAVIT 
District ok Columbia, ss: 

I solemnly swear that I have examined the foregoing and 
that it is a full, true, and correct statement of all taxable 
gross receipts, according to my best knowledge and belief. 

Name General Electric Supply Corn. 

Address 1330 N. Y. Ave. X, AY.. Wash. 1). C. 

Per. 

Attorney-in-fact 

Subscribed and sworn to before me this.day of 

.. . 193 


Notary Public. 

Basis For Assessment:—Gross receipts for calendar year 
ending December 31, 1936. If taxpayer was not engaged 
in business for the whole of 1936, then report gross receipts 
for one year from date of beginning business. If taxpayer 
was not engaged in business for one year prior l<> August 
17, 1937, then report gross’ receipts for the period he was so 
engaged. Bill will be rendered. For further information 
apply at Room 16, District Building. 

Your Books and Records Must Be Kept Open For Inspec¬ 
tion At All Business Hours of the Day 
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7 (Copy) Exhibit “B” 

Office of the Assessor, I). C. Room 16—District Building 

It is respectfully requested that you, or your represen¬ 
tative, call in person at this office relative to the return you 
filed recently for the Business Privilege Tax. 

This return has been deemed insufficient and it will be 
necessary that we have more information before it can be 
accepted. 

This matter should be attended to immediately, as the 
first payment of this tax is due on or before November MO. 
1937. 

A. F. BROOKE, 
Administrator . 
Business Privilege Tax. 

Please Present This 
Card When You Call 
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Exhibit “C 


(Copy) 

Mr. A. F. Brooks, 
Administrator, 

The Business Privilege Tax, 
District Building, 
Washington, I). C. 


Washington, D. C. 

December 9, 1937 


Dear Sir: 


In filing our return for the i). C. Privilege Tax, we de¬ 
ducted interstate shipments, that is, merchandise that was 
shipped from factories into nearby Maryland and Virginia, 
and was not housed or handled in any manner, except being- 
billed by us. Also, we deducted all business sold to the 
Pnited States (Jovernment, delivered in Washington, and 
elsewhere. 

Your office requested us to make a personal appearance. 
Room 16, District Building, and explain our deductions, 
which the writer did as of December 7. and some one in your 
office instructed that neither of the above mentioned types 
of business could be deductible, and that we could get a 
ruling on this from iho office of Mr. Jo Y. Morgan. Special 
Corporation Counsel. 



s UKNKUAL K1.F.CTR1C sri’Ul.Y VS. HIST. OF COLUMBIA. 

We have a reply from Mr. .Morgan, stating, that he was 
merely the Sped a 1* Assistant Corporation Coun.-el in charp- 
of Taxation, ami luul nothim: to do with the artnai ndminis 

Itioi < the Ac ■ ' , •• : " ,r to !i "‘ A( hnims 

trator on questions of law. Therefore, we \\ould appreciate 
it, if you woiihl jjive its your ruku.u' on this in \\iilin_., so 
that we may forward it to our Home Office. a> it is also their 
mulerstamiiipa' that this type of business wouhl he excluded 

from this tax. 

Very t ruly yours. 

(IKNKK.U. iWKlTUIC M 1'i'l.V COK1V 

1*,. S. 15KALL 

BSB:1.S ItUhirt .Iclitni 

y Copy 1 Kxhil.it •• 0" 

(*ownuiHMit ol tlu* l>istriot <»! t olumKi.i 
Office of the Assessor 

December Id, 10-»7 

General Kleetric Supply Corporation. 
lddO Xew York Avenue. X. W.. 

Washington. 1). C. ; 

Gentlemen: 

Reference is made to your letter of December in.which 
you request information concerning-the Business Rrivde.ise 

m 

•• Business,” as defined in paragraph (cl). Section 1. Tille 
VI, includes the carrying on or exoroisinir for mi in or eco 
nomic benefit, any trade, business or commercial activ¬ 

ity in the District of Columbia. It is, of course, not neees 
sarv to maintain an office in the District in order to enuaue 
in a commercial activity here. Any person who solicits and 
obtains business in the District through an employe, au'ent, 
or other representative, or who delivers jroods within the 
District, either in his own ^delivery equipment or in any 
manner whereby he retains title to the soods until such 
delivery, is outraged in a commercial activity and must re 
port the irross receipts derived from such business and pay 
a tax computed thereon. And a license must be obtained 
if he desires to continue sued business. 
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In view of the foreiroin.iS, we ore of tho opinion that the 
deductions that you have claimed should haw* been reported 
on your iiTo.-s receipts return. It should he borne in mind, 
that, of course, if the successful bidder in a .eownimeut con¬ 
tract is onunncd in business in the District of Columbia; 
that is to say, is a local merchant or manufacturer, he, of 
course, is subject to the provisions of the Act although he 
merely bids on the government contract. In other words, 
as far as a local merchant or a manufacturer is concerned, 
there is no distinction between u'overnnient and private 
business. If an out-of-town concern delivers merchandise 
to tin* Government within.the District of Columbia in its 
own delivery equipment or. in any manner whereby title to 
the merchandise is retained until such delivery, it is on 
U'a.^ed in a commercial activity and the i*toss receipts 
therefrom must be reported am! the tax computed thereon. 

Very trule yours. 

(Sinned) A. F. BUOOKK 

Administrator 
liusimss 1‘ririlt (/< Tax 






8rom «—8£-£—ays 
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11 Copy 


Exhibit * * F' * 


t'ollector of Taxes of the 
District of Columbia 
District Building 
Washington, 1). C. 

Dear Sir: 


Herewith is enclosed a check of General Electric Supply 
Corporation, dated today and payable to you in the sum 
of $2,340.17, in payment of the first half of the assess¬ 
ment of tax made against this Corporation under the pur¬ 
ported authority of Title VI—Tax on Privilege of Doing 
Business—of the •‘District of Columbia Revenue Act of 
1037’’ approved August 17, 1937. 

The payment of the said tax is made under protest, it 
being the contention of the taxpayer that said tax imposes 
a direct burden on interstate commerce in violation of the 
Federal Constitution, and that said Title VI of said Act is 
by reason of said burden, and for other reasons, unconsti¬ 
tutional and void, and the undersigned therefore reserves 
the right to institute such proceedings or suit as may lx* 
necessary to determine the validity of said Title VI, and 
the right to impose said tax, and to secure a refund of the 
amount paid herewith. 


Yours very truly, 

(L. K. LINK) 

Treasurer 

LRL:D:M 

Enc. 
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13 

Copy 

Collector of Taxes of the 
District of Columbia 
District Building 
Washington, D. C. 

Dear Sir: 

Herewith is enclosed a check of General Electric Supply 
Corporation, dated today and payable to you in the sum 
of $2,340.17, in payment of the second half of the assess¬ 
ment of tax made against this Corporation under the pur¬ 
ported authority of Title VI—Tax on Privilege of Doing 
Business—of the “District of Columbia Revenue Act of 
1037” approved August 17, 1937. 

The payment of said tax is made under protest, it 
being the contention of the taxpayer that said tax imposes 
a direct burden on interstate commerce in violation of the 
Federal Constitution, and that said Title VI of said Act is 
by reason of said burden, and for other reasons, unconsti¬ 
tutional and void, and the undersigned therefore reserves 
the right to institute such proceedings or suit as may be 
necessary to determine the validity of said Title VI, and 
the right to impose said tax, and to secure a refund of the 
amount paid herewith. 

Yours very truly, 

(Sgd.) L. R. LINKE 

Treasurer 

LRL :D :M 
Enc. 


Exhibit “H” 
March 25, 193S 
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Exhibit “I” 

Revised—Recapitulation 
D. C. Business Privilege Tax 


$1,110,264.13 


Sales 2/1/37 to 8/17/37 
Less 

Cost of Sales—Lamps, Fans, Conduit & Wire 86,439.03 


Gross Sales .Receipts 
Sales for Service <Jc Parts to 8/17/37 


1,023,825.10 

29,509.24 


Total Gross Receipts 

Divide by 198—2/1/37 to 8/17/37 

Multiply by 365 days—1 year— 
Less Exemption 


Tax 2/5 of 1% 

Less Tangible Property Tax 

Tax 

Bill from 1). C. Government 


1,053,334.34 

5319.87 1 Day 

1,941,752.55 

2,000.00 


1,939,752.55 

7,759.01 

2,861.08 

$4,897.93 

4,680.34 

217.59 


Difference is represented by their failure to bring Sales 
for Service and Parts to vearlv basis 



E 

13 

G 


970? OUlil 
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16 Exhibit “K” 

COPY 

May 16, 1938 

Collector of Taxes, 

District of Columbia, 

District Building, 

Washington, D. C. 

Dear Sir: 

Herewith is enclosed a check of General Electric Supply 
Corporation, dated today and payable to you in the sum of 
$217.59 in payment of your additional balance due tax bill 
number 9361 mentioned in Mr. J. S. Hall’s May 7, 1938 
letter to this Corporation which assessment is made against 
this Corporation under the purported authority of Title 
VI—Tax on Privilege of Doing Business—of the “District 
of Columbia Revenue Act of 1937” approved August 17, 
1937. 

The payment of said tax is made under protest, it being 
the contention of the taxpayer that said tax imposes a di¬ 
rect burden on interstate commerce in violation of the Fed¬ 
eral Constitution, and that said Title VI of said Act is by 
reason of said burden and for other reasons, unconstitu¬ 
tional and void, and the undersigned therefore reserves 
the right to institute such proceedings or suit as may be 
necessary to determine the validity of said Title VT, and 
the right to impose said tax, and to secure a refund of the 
amount paid herewith. 

Yours very truly, 

(Sgd.) L. R. LINKE 
Treasurer 

LRL :D :M 
Enc. 


22 GENERAL ELECTRIC SUPPLY CORP. VS. DIST. OF COLUMBIA. 

17 Endorsed: Received and Filed Nov 11938 Board 
of Tax Appeals for the District of Columbia 

Opinion No. 46 

Board of Tax Appeals for the District of Columbia 

Docket No. 8 

General Electric Supply Corporation, Petitioner 


vs. 

District of Columbia, Respondent 
Findings of Fact and Opinion 

The Assessor of the District of Columbia assessed the 
petitioner, and the petitioner paid to the District of Co¬ 
lumbia the sum of $4968.14, as a business privilege tax and 
penalty for the fiscal year ending June 30, 1938, under 
Title VI of the District of Columbia Revenue Act of 1937. 
The petitioner seeks refund of such tax and penalty. It is 
alleged that the assessment of the tax was based on the 
following errors: 

(a) Title VI of the Act is unconstitutional and void as 
an attempted regulation of, and a burden upon interstate 
commerce. 

(b) The tax is discriminatory and not levied in equal 
proportion on all persons, firms or corporations doing busi¬ 
ness in the District, and 

(c) There was no apportionment of the tax. 

It is further alleged that the gross receipts upon which 
the tax was computed were in part derived from trans¬ 
actions in interstate commerce. 

Findings of Fad 

The petitioner is a Delaware corporation with its prin¬ 
cipal office in Bridgeport, Connecticut. It is engaged in the 
wholesale selling of electrical apparatus and supplies 
throughout the United States and in foreign countries. It 
maintains an office, store and warehouse for such business 
in the District of Columbia, known as the “Washington 
Branch” of the petitioner. The Washington Branch, as a 
sales district includes not only the District of Columbia, 
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but also five counties in Maryland, fifteen counties in Vir¬ 
ginia and one county in West Virginia. 

18 The petitioner commenced business in the District 
of Columbia on February 1, 1937. Between that date 

and August 17, 1937 (date of approval VI, D. C. Rev. Act. 

of 1937) it sold merchandise through its Washington 

Branch, as follows: 

(a) For large quantities of materials for 
large construction jobs, shipped from the 
factories outside of the District of Co¬ 
lumbia, direct to the customers in the 

District of Columbia. $107,879.27 

(b) For large quantities of materials for 
large construction jobs, shipped from the 
factories outside of the District of Co¬ 
lumbia direct to the customers outside the 

District of Columbia . 42,576.80 

(c) For special materials never carried in 

stock, but which must be specially ordered 
from the factories on individual specifica¬ 
tions, shipped from the factories outside 
the District of Columbia, direct to the 
customers in the District of Columbia... 21,687.33 

(d) For special materials never carried in 
stock, but which must be specially ordered 
from the factories on individual specifica¬ 
tions, shipped from the factories outside 
the District of Columbia direct to the cus¬ 


tomers outside the District of Columbia 98,153.17 

(e) For miscellaneous materials not in stock, 

but shipped direct from the factories out¬ 
side the District of Columbia to the cus¬ 
tomers in the District of Columbia. 14,494.57 

(f) For miscellaneous materials not in stock, 
but shipped direct from the factories out¬ 
side the District of Columbia to custo¬ 
mers outside the District of Columbia... 12,161.09 

(g) For materials delivered from warehouse 
in the District of Columbia to customers 

outside the District. 129,040.79 
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(h) For materials from stock in the District 
to Government Departments in the Dis¬ 


trict . 37,430.11 

(i) For material from stock in the District 

to Government Departments in the Dis¬ 
trict . 34,228.79 

(j) For materials from stock in the District 
of Columbia to customers in the District 

other than the Government. 526,173.88 


Total Gross Receipts .$1,023,825.10 

On October 13, 1937, the petitioner filed its return 
19 showing gross receipts from business from Febru¬ 
ary 1, 1937 to August 17, 1937, in the amount of 
$718,952. On December 3, 1937, the petitioner was noti¬ 
fied that the return was insufficient, and thereafter the As¬ 
sessor ruled the amount of petitioner’s gross receipts for 
that period was $1,023,825.10. In order to place the peti¬ 
tioner on a yearly basis for the purpose of computation 
of the tax, as required by Section 5 of Title VI of the Act, 
the Assessor increased the amount of gross receipts to the 
sum of $1,887,354.35, and assessed the petitioner a tax equal 
to two-fifths of one per centum of such adjusted gross re¬ 
ceipts, less an exemption of $2,000, or a tax in the amount 
of $7,759.01, against which the petitioner received a credit 
of $2,861.08 representing a tangible tax paid by the peti¬ 
tioner, leaving the net tax due $4860.34. One-half of such 
net tax, together with a penalty of $70.21, was paid under 
protest on March 3, 1938; and the other half of the net 
tax was paid under protest on March 31, 1938. 

Thereafter it was discovered by that in computing the 
adjusted gross receipts on a yearly basis the amount of 
$29,509.24, representing “sales for service and parts” in 
the District, was omitted from the calculation. The As¬ 
sessor thereupon correctly re-computed the adjusted gross 
receipts on a yearly basis to bo $1,941,752.53, and assessed 
an additional tax of $217.59. Such additional tax was paid 
by the petitioner under protest in writing on May 17, 1938. 

This proceeding was filed on July 15, 1938. 
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Opinion 

Of the tax and penalty here involved $4750.55 was paid 
before the approval of Title IX of the District of Columbia 
Revenue Act of 1937, as amended on May 16, 1938; and 
$217.59 was paid after the approval of Title IX. 

With respect of that portion of the tax paid before the 
approval of Title IX, the claim for refund of appeal was 
filed under the provisions of Section 6 of Title IX, which 
reads as follows: 

20 “Sec. 6. Any taxpayer who shall have paid within 
three years immediately preceding the approval of 
this Act any tax to the District involuntarily, and under 
circumstances which according to law would entitle such 
taxpayer to the right to sue at law for the recovery of such 
tax, may within ninety days from the approval of this Act, 
appeal from the imposition of such tax in the same manner 
and to the same extent as set forth in sections 3 and 4 of 
this title. ” 

At the conclusion of the hearing the respondent moved 
to dismiss the proceedings in so far as the claim arising 
before approval of Title IX is concerned on the ground that 
the tax and penalty involved were paid voluntarily, and, 
therefore, the Board is without jurisdiction to entertain 
the appeal. The consideration of the question raised by 
the motion of the respondent is controlled by the opinion 
of the Board in Harry Penitz ct al. v. District of Columbia, 
D. C., D. C- B. T. A. Docket No. 22. It, therefore, follows 
that this proceeding must be dismissed for lack of juris¬ 
diction in so far as it relates to the portion of the tax and 
penalty paid prior to the approval of Title IX. 

This appeal, in so far as it relates to the additional tax 
of $217.59, is properly before the Board. Such additional 
tax was paid after the approval of Title IX, and under pro¬ 
test, in writing. As far as such additional tax is concerned 
this proceeding was filed under Section 3 of Title IX, which 
reads: 

“Sec. 3. Any person aggrieved by any assessment by 
the District against him of any personal property, inher¬ 
itance, estate, business privilege, gross receipt, gross earn¬ 
ing, or insurance premiums tax or taxes, or penalties there- 
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on, may, within ninety days after notice of such assessment, 
appeal from such assessment to the Board, provided such 
person shall first pay such tax, together with penalties and 
interest due thereon, to the collector of taxes of the Dis¬ 
trict of Columbia under protest in writing. The mailing 
to the taxpayer of a statement of taxes due shall be con¬ 
sidered notice of assessment with respect of such taxes. 
The Board shall hear and determine all questions arising 
on said appeal and shall make separate findings of fact and 
conclusions of law, and shall render his decision thereon 
in writing. The Board may affirm, cancel, reduce, or in¬ 
crease such assessment.” 

The question which presents itself is what portion, if 
any, of the additional tax of $217.59 was collected errone¬ 
ously, and should be refunded to the petitioner. 

21 A large portional of the gross receipts reported 
by the petitioner were from activities purely local, 
concerning the taxing of which there can be no question, or 
claim that such burdened interstate commerce. No evi¬ 
dence was introduced, and there was no attempt to show 
on what portion of the gross receipts the additional tax of 
$217.59 was computed, except an inference drawn from the 
testimony and pleadings that it was computed on the purely 
local activity “Sales from service and parts to 8/17/37, 
$29,509.24,” the inclusion of which after original omis¬ 
sion resulted in the additional tax. At any rate the peti¬ 
tioner has failed to show that such additional tax was er- 
roneouslv collected. 

There is left to be considered specifications of error in 
the petition (b) and (c). 

Specifications of error (b) stated that “Said tax is dis¬ 
criminatory, and not levied in equal proportion on all per¬ 
sons, firms or corporations doing business in the District 
of Columbia.” The ground thus stated was not pressed at 
the hearing, and it is assumed that it is abandoned. In its 
present state it is too general and vague for consideration. 
Moreover, it is not necessary that all business be taxed 
equally or alike. Flint v. Stone Tracy Co., 220 U. S. 107. 

Specification (c) states that “The tax reaches or at¬ 
tempts to reach indiscriminately and without apportion¬ 
ment, the gross receipts for both interstate commerce and 
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interstate activities, and it must, therefore, fail in its en¬ 
tirety.” Since it was not shown that the additional tax of 
$217.59 was computed and paid on gross receipts from in¬ 
terstate activities Specification (c) need not be considered. 

It, therefore, follows that the additional tax of $217.59 
was not collected from the petitioner erroneously, and it 
is not entitled to refund of that sum. 

Decision will be entered for respondent. 

(Sgd.) JO V. MORGAN 
Member Sole 

November 1, 1938 

22 Endorsed: Received and Filed Nov 1 1938 
Board of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 8 

General Electric Supply Corporation, Petitioner 

vs. 

District of Columbia, Respondent 
Decision 

This proceeding came on to be heard on the petition filed 
herein, and upon consideration thereof, it is by the Board 
this 1st day of November, 1938 

ADJUDGED AND DETERMINED that the motion of 
the respondent to dismiss the proceeding for lack of juris¬ 
diction, in so far as it relates to $4750.55 of the tax and 
penalty here involved, be and the same is hereby granted; 
and the proceeding to that extent is dismissed for lack of 
jurisdiction. 

AND IT IS FURTHER ADJUDGED AND DETER¬ 
MINED that the additional tax assessed against the peti¬ 
tioner in the sum of $217.59 was not erroneously collected 
from the petitioner, and that the petitioner is not entitled 
to refund of that sum. 

JO V. MORGAN, 

Member Sole 
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23 Endorsed: Received and Filed Nov 30 193S 
Board of Tax Appeals for the District of Columbia 

Before the Board of Tax Appeals for the District of 

Columbia 

Docket No. 8 

General Electric Supply Corporation, Petitioner 

vs. 

District of Columbia, Respondent 

Notice of Filing Petition for Review 

To Elwood H. Seal, Esquire, 

Corporation Counsel of the District of Columbia, 
District Building, 

Washington, D. C. 

Please take notice that the petitioner on November 30, 
1938, filed with the Clerk of Board of Tax Appeals for 
the District of Columbia, a petition for review by the 
United States Court of Appeals for the District of Colum¬ 
bia of the decision of the Board heretofore rendered in the 
above cause. A copy of'the petition for review, which in¬ 
cludes the assignments of error and the designation of rec¬ 
ord, as filed, is hereto attached and served upon you. 
Dated this 30th dav of November, 1938. 

JOHN WALSH 
1317 F Street, N. W., 
Washington, D. C. 

Service of the foregoing notice, together with a copy 
of the petition for review is hereby acknowledged this 30th 
day of November, 1938. 

ELWOOD H SEAL 
Corporation Counsel of the 
District of Columbia, Counsel 
for the Respondent 

by GLENN SIMMON 

Asst Corp Counsel 


GENERAL ELECTRIC SUPPLY CORP. VS. DIST. OF COLUMBIA. 


29 


24 Before the Board of Tax Appeals for the 

District of Columbia 

Docket No. 8 

General Electric Supply Corporation, Petitioner 

vs. 

District of Columbia, Respondent 

Petition of Taxpayer for Review by the United States 
Court of Appeals for the District of Columbia of a De¬ 
cision and Order by the Board of Tax Appeals for the 
District of Columbia 

General Electric Supply Corporation, the Petitioner in 
this cause, by John Walsh, its Attorney, hereby files its 
Petition for a Review by the United States Court of Ap¬ 
peals for the District of Columbia, of a decision and order 
of the Board of Tax Appeals for the District of Columbia, 
rendered November 1, 1938, determining that said Board 
of Tax Appeals did not have jurisdiction in the matter of 
Petitioner’s claim for refund of a so-called business privi¬ 
lege tax, purported to be levied by the respondent pur¬ 
suant to the provisions of Title VI of an Act of Congress, 
approved August 7, 1937, entitled “An Act to provide ad¬ 
ditional revenue for the District of Columbia and for other 
purposes” for the year ended December 31, 1936, except 
as to the sum of $217.59, which the Board held was not col¬ 
lected erroneously. 

I. 

The petitioner is a corporation organized and existing 
under and by virtue of the laws of the State of Delaware, 
with its principal office and place of business at the City of 
Bridgeport, in the State of Connecticut. 

n. 

Nature of the Controversy 

(a) Whether the payment of said so-called business 
privilege tax to the District of Columbia, under written 
protest, was an involuntary payment of said tax, and, 
whether having been paid under such circumstances, would, 
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according to law, entitle the taxpayer to the right to sue at 
law for the recovery of such tax ! 

25 (b) Whether the assessment and collection of said 

tax is an unconditional and void attempted regula¬ 
tion of, and burden upon, interstate commerce, prohibited 
by Article I, Section 8, of the Constitution of the United 
States “? 

(c) Whether said tax is discriminatory, and not levied 
in equal proportions on all persons, firms, and corpora¬ 
tions doing business in the District of Columbia ? 

in 

Nature of Business 

The petitioner is a Delaware corporation with its prin¬ 
cipal office in Bridgeport, Connecticut. It is engaged in 
the wholesale selling of electrical apparatus and supplies 
throughout the United States and in foreign countries. It 
maintains an office, store and warehouse for such business 
in the District of Columbia, known as the “Washington 
Branch’’ of the petitioner. The Washington Branch, as a 
sales district includes not only the District of Columbia, 
but also five counties in Maryland, fifteen counties in Vir¬ 
ginia and one county in West Virginia. 

The petitioner commenced business in the District on 
February 1, 1937. Between that date and August 17, 1937 
(date of approval VI, D. C. Rev. Act of 1937) it sold mer¬ 
chandise through its Washington Branch, as follows: 

(a) For large quantities of materials for 
large construction jobs, shipped from the 
factories outside of the District of Colum¬ 
bia, direct to the customers in the Dis¬ 
trict of Columbia— 

(b) For large quantities of materials for 
large construction jobs, shipped from the 
factories outside of the District of Colum¬ 
bia, direct to the customers outside the 
District of Columbia— 

(c) For special materials never carried in 
stock, but which must be specially ordered 
from the factories on individual specifica- 


$107,879.27 


42,576.80 
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tions, shipped from the factories outside 
the District of Columbia, direct to the cus¬ 
tomers in the District of Columbia— 21,687.33 

(d) For special materials never carried in 

stock, but which must be specially ordered 
from the factories on individual specifica¬ 
tions, shipped from the factories outside 
the District of Columbia direct to the cus¬ 
tomers outside the District of Columbia— 98,153.17 

(e) For miscellaneous materials not in stock, 

but shipped direct from the factories out¬ 
side the District of Columbia to the cus¬ 
tomers in the District of Columbia— 14,494.57 


Amount forwarded 


$284,791.14 


26 Amount brought forward— 

(f) For miscellaneous materials not in stock, 
but shipped direct from the factories out¬ 
side the District of Columbia to custo¬ 
mers outside the District of Columbia 

(g) For materials delivered from warehouse 
in the District of Columbia to customers 
outside the District— 

(h) For material from stock in the District 
to Government Departments in the Dis¬ 
trict— 

(i) For materials delivered from store in 
District of Columbia to customers out¬ 
side the District— 

(j) For materials from stock in the District 
of Columbia to customers in the District 
other than the Government— 


Total Gross Receipts— 

IV 


$284,791.14 

12,161.09 

129,040.79 


37,430.11 


I 

I 

! 

I 


34,228.09 


526,173.88 
$1,023,825.10 I 


Petitioner’s Filing of Return and Payment of Tax Under 

Protest 


On October 13, 1937, the petitioner filed its return show¬ 
ing gross receipts from business from February 1, 1937, 
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to August 17, 1937, in the amount of $718,952. On Decem¬ 
ber 3, 1937, the petitioner was notified that the return was 
insufficient, and thereafter the Assessor ruled the amount 
of petitioner’s gross receipts for that period was $1,023,- 
825.10. In order to place the petitioner on a yearly basis 
for the purpose of computation of the tax, as required by 
Section 5 of Title VI of the Act, the Assessor increased 
the amount of gross receipts to the sum of $1,887,354.35, 
and assessed the petitioner a tax equal to two-fifths of one 
per centum of such adjusted gross receipts, less an exemp¬ 
tion of $2,000, or a tax in the amount of $7,759.01, against 
which the petitioner received a credit of $2,861.08 repre¬ 
senting a tangible tax paid by the petitioner, leaving the 
net tax due $4,860.34. One-half of such net tax, together 
with a penalty of $70.21, was paid under written protest on 
March 3, 1938; and the other half of the net tax was paid 
under written protest on March 31, 1938. 

Thereafter, it was discovered by the Assessor, by that in 
computing the adjusted gross rcceix>ts on a yearly basis 
the amount of $29,509.24, representing “sales for service 
and parts” in the District, was omitted by the Assessor 
from the calculation. The Assessor thereupon re-com¬ 
puted the adjusted gross receipts on a yearly basis to be 
$1,941,752.55, and assessed an additional tax of $217.59. 

Such additional tax was paid by the petitioner under 
27 protest in writing on March 3i, 1938. 

V. 

Appeal to Board of Tax Appeals for the District of 

Columbia 

Thereafter, and on the 15th day of July, 1938, the peti¬ 
tioner petitioned the Board of Tax Appeals for the Dis¬ 
trict of Columbia, for a cancellation and refund of the 
taxes so assessed against it and paid by petitioner under 
written protest. 

VI. 

Trial of Appeal to the Board of Tax Appeals for the Dis¬ 
trict of Columbia and Decision and Order 

The said appeal was duly hoard by said Board of Tax 
Appeals, and on November 1, 1938, the said Board made 
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its “Findings of Fact” and rendered a decision wherein it 
found that the sum of $4,750.55 was paid before the ap¬ 
proval of Title IX of the District of Columbia Revenue 
Act of 1937, as amended on May 16, 1938, and dismissed 
the proceeding as to that amount, on the ground that the 
tax and penalty involved were paid voluntarily, and, there¬ 
fore, the Board is without jurisdiction to entertain the ap¬ 
peal, and that the appeal and proceedings be dismissed for 
lack of jurisdiction insofar as it relates to the portion of 
the tax and penalty so paid prior to the approval of said 
Title IX. 

As to the additional tax of $217.59, the Board held that, 
although it was paid after the approval of said Title IX, 
it was not collected from the petitioner erroneously and 
petitioner is not entitled to a refund of that sum. There¬ 
upon, the Board, by written decision and order, determined 
that the proceedings be dismissed for lack of jurisdiction 
so far as it relates to $4,750.55 of the tax and penalty in¬ 
volved, and, further, that the additional tax so assessed 
against the petitioner in the sum of $217.59 was not errone¬ 
ously collected from the petitioner, and that petitioner is 
not entitled to refund of the same. 

VII 

Assignment of Error 

1. The Board erred in dismissing the proceedings, inso¬ 

far as it relates to $4,750.55 of the tax and penalty 
28 herein involved by holding that the payment of the 
tax was voluntary, and that the Board had no juris¬ 
diction to consider the issues raised in the petition for re¬ 
fund thereof. 

2. The Board erred in holding and adjudging that the 
additional tax of $217.59 was not erroneously collected from 
the petitioner. 

3. The Board erred in not holding that said Title VI is 
unconstitutional and void, because it is an attempted regu¬ 
lation of, and burden upon, interstate commerce, pro¬ 
hibited by Article I, Section 8, of the Constitution of the 
United States. 

4. The Board erred in not finding that said tax is dis¬ 
criminatory, and not levied in equal proportions on all 
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persons, firms, or corporations doing business in the Dis¬ 
trict of Columbia. 

5. The Board erred in not finding that the tax reaches 
or attempts to reach indiscriminately, and without appor¬ 
tionment, the gross receipts of both intrastate and inter¬ 
state commerce activities, and should therefore fail in its 
entiretv. 

VIII 

Designation of Record 

The Clerk of the Board of Tax Appeals is requested to 
prepare, certify and transmit to the Clerk of the United 
States Court of Appeals for the District of Columbia, with 
reference to this petition, a transcript of the record in the 
above-entitled cause, prepared and transmitted as required 
by law- and by the rules of said Court, and to include in said 
transcript of record the following documents or certified 
copies thereof, to-wit: 

(1) The docket entries of all proceedings before the 

Board of Tax Appeals 

(2) Pleadings before the Board; 

(3) Findings of fact and opinion of the Board of Tax 

Appeals; 

(4) The decision of the Board of Tax Appeals; 

(5) The Petition for Review’, filed by the petitioner in 

the above case; 

(6) Notice of filing Petition for Review; 

(7) Statement of Evidence. 

(Sgd.) JOHN WALSH 

Counsel for Petitioner , 

1317 F Street, N. W., 
Washington, D. C. 

29 District of Columbia ss 

John Walsh, being duly sw’orn, says that he is Counsel of 
record in the above cause; that, as such Counsel, he is 
authorized to verify the foregoing petition for review; that 
he has read the said petition and is familiar with the state¬ 
ments contained therein; and that the statements made are 
true to the best of his knowiedge, information and belief. 

(Sgd.) JOHN WALSH 
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Subscribed and sworn to before me this 29th day of 
November, 1938. 

(Sgd.) WARREN F. JOHNSON 
(Notarial Seal) Notary Public, in and for 

the District of Columbia 

My Commission expires Aug. 15, 1943 

30 Endorsed: Received and Filed Dec 21 1938 Board 
of Tax Appeals for the District of Columbia 

Before the Board of Tax Appeals for the District of 

Columbia 

Docket No. 8 

General Electric Supply Corporation, Petitioner 

vs. j 

District of Columbia, Respondent 
Statement of Evidence 

Following is a statement of evidence submitted to the 
Board of Tax Appeals for the District of Columbia in the 
above cause, so far as necessary to the assignments of error 
as filed, reduced to narrative form: 

Transcript of Testimony Taken at Washington , D. C. 

September 20,1938. 

Now on this 20th day of September, 1938, the above en¬ 
titled cause comes on to be heard pursuant to legal notice 
given to all parties, at which hearing petitioner was repre¬ 
sented by John Walsh, Esq.; Respondent being represented 
by Glenn Simmon, Esq., and all parties announcing ready 
for trial, the following proceedings were had, to-wit: 

Mr. Walsh: This is the case of the General Electric 
Supply Corporation, Docket No. 8. The petition in this 
case w’as filed July 15, 1938. The tax in controversy is a 
gross receipts tax purported to be levied pursuant to the 
provisions of Title VI of the Act of Congress, approved 
August 17, 1937, and covers the period from February 1, 
1937, to August 17, 1937, in the amount of $4,968.14. I 
will ask counsel for the District of Columbia if the exhibits 
which are attached to the petition are true copies of the 
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originals, and if he will admit these copies in evidence in 
this proceeding? 

Mr. Simmon: For the purpose of the record will you refer 
to those specifically? 

31 Mr. Walsh: Yes, Exhibit “1”, which is “Exhibit 
A” attached to the petition, is the return on gross 
receipts. 

Mr. Simmon: That is admitted. 

Mr. Walsh: Exhibit “2 ”, which is Exhibit “ B ” attached 
to the petition, is a letter from A. F. Brooke, Administra¬ 
tor, Business Privilege Tax, relative to a return filed for 
the business privilege tax. Do you admit it ? 

Mr. Simmon: That is admitted. 

Mr. Walsh: Exhibit “ 3 ”, which is Exhibit “ C ” attached 
to the petition, from B. S. Beall, District Auditor for the 
Petitioner, to A. F. Brooke, Administrator, dated December 
9, 1937. 

Mr. Simmon: Yes, that is admitted. 

Mr. Walsh: Exhibit “ 4 ”, which is Exhibit “ D ” attached 
to the petition, a letter to the General Electric Supply Cor¬ 
poration from A. F. Brooke, Administrator of the Business 
Privilege Tax, dated December 13. Now Exhibit “5”, 
which is Exhibit E” attached to the petition, is a tax bill 
which shows a total of $2,340.17 then due. Exhibit “6”, 
which is Exhibit “F” attached to the petition, is a letter 
of protest from L. R. Linke, Treasurer of the Petitioner, 
Exhibit “7”, which is Exhibit “G” attached to the peti¬ 
tion, is a tax bill showing a balance of $2,340.17 which indi¬ 
cated that the tax was paid. And Exhibit “8”, which is Ex¬ 
hibit “H” attached to the petition, is a letter of protest in 
pavment of the last tax bill. This letter is dated March 25, 
1938. 

Mr. Simmon: Those are admitted. May I ask you, is 
the date on the first letter to which—what is the date on the 
first letter to which you have referred? 

Mr. AValsh: I don’t have that. 

Mr. Simmon: My records show it to be March 25. I 
think that is a copy of the Exhibit “6” attached to the peti¬ 
tion which is identical to Exhibit “H” which is attached to 
the petition, -which are both protests to the payment of the 
second half of the tax. 
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32 Mr. Walsh: I will have to withdraw that and 
would like to supply the correct copy of it. I would 

like to ask that we substitute the original, which is Ex¬ 
hibit “6”. I’ll get that. 

(The corrected Exhibit “6” supplied) 

Mr. Walsh: Exhibit “9” is the tax bill showing the 
balance due to be $217.5.9. Exhibit “10” is the protest 
dated May 16, 1938, which is a letter from L. R. Linke, 
Treasurer, to the Collector of Taxes, protesting the last 
tax above referred to. j 

3. S. Beall, being first duly sworn on behalf of the Peti¬ 
tioner, testifies: 

My name is B. S. Beall, age 49. I am district auditor of 
the General Electric Supply Company, a company incor¬ 
porated in the State of Delaware, with principal office and 
place of business at Bridgeport, Connecticut. The Gen¬ 
eral Electric Supply Company is engaged in the electrical 
supply jobbing business. The General Electric Supply Cor¬ 
poration succeeded, the National Electric Supply Com¬ 
pany in the wholesale jobbing business in the District of 
Columbia. 

The General Electric Supply Corporation buys ma¬ 
terials and resells them, the bulk of the material being 
bought from the General Electric Company and some hun¬ 
dreds of other manufacturers. The company has a store 
at 1330 New York Avenue and a warehouse at 1935—5th 
Street, North East. 

The scope of my work as auditor is principally account¬ 
ing for Washington. I made up the return for the Gen¬ 
eral Electric Supply Corporation for the period from 
February 1, 1937, to August 17, 1937, which is Exhibit “1” 
in this proceeding and is Exhibit “A” attached to the peti¬ 
tion. The gross sales during that period were $1,023,825.10 
and from that I deducted interstate business in the amount 
of $160,211.09 and less government business in the amount 
of $174,171.25, leaving the amount which I claim properly 
returnable as $689,442.76. 

33 The General Electric Supply Corporation in the 
District of Columbia carries on a jobbing business of 

sales to the Government and individual firms of electrical 
supplies and accessories. They figure $1,023,825.10 is the 
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receipts of the business of the company for the period indi¬ 
cated by the return. 

In explanation of Exhibit “I” to the petition, I say the 
way we interpreted this is that we took the merchandise 
that we did not own, such as lamps, fans, conduit and wire. 
Those are owned by the factory and included in our sales— 
included in our sales is the amount of money we received 
for them if we sold them. We do not own that material at 
all—the lamps, wire, etc. We called it the cost of sales be¬ 
cause vre did not want to take the sale of—did not want to 
deduct the sale price. We interpreted the ruling as mean¬ 
ing the commission which we recived on the sale of that 
stuff. In other words, the difference in that would be what 
we deducted here as cost of this material and we have in¬ 
cluded—we do not own the merchandise at all. The first 
figure of $1,110,264.13 included the wholesale price of the 
material that was not owned by us, and the $86,000 was the 
cost and value of the material that we did not own. 

The company in the District of Columbia have different 
kinds of sales. We sell to the government and sell to firms 
outside the District. We have salesmen travelling out¬ 
side the territory and then many of our sales companies do 
not handle material at all. That business is negotiated 
by the companies bidding on government business and the 
successful bidder gets the business and the order is mailed 
to the General Electric Supply Corporation if it is the suc¬ 
cessful bidder. Some of the material may be for delivery 
in Washington or in some other part of the United States. 
The order designates the delivery point. 

The District of Columbia has sent us an aditional bill 
in the amount of $217.59 and I prepared a recapitulation 
and sent it to the home office to show how that additional 
amount was arrived at and that additional amount was ar¬ 
rived at by bringing the item of services up to the 12-month 
period instead of from February 1 to August 17. That in¬ 
creased the bill $217.59. 

34 We send out copies of all invoices with what we 
call a schedule showing exactly wffio the shipment is 
to, the class of material and where it goes to the home office 
in Bridgeport, Connecticut, it goes through the tabula¬ 
tion bureau there and is returned to us with a report show¬ 
ing exactly what every sale is, whether made to the govern- 
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ment, an individual, or outside of the District of Columbia. 
The character of the business which we have indicated as 
interstate business is where an order is taken to be shipped 
directly from the factory to where the bill was consum¬ 
mated—maybe in Washington or some other part of the 
United States. The shipment would be direct from the 
factory. 

The company has a warehouse in the District of Columbia 
in which is carried the stuff that we call representative 
stock, things that a customer might need, and in order to 
make prompt delivery, especially on small items, we send it 
out from the warehouse if we have it. As an instance of the 
character of business designated as interstate business, if 
we get an order for a panel board, that would be made up 
special; that is not carried in our warehouse here. That 
order would be sent in. If we get calls for things we have in 
stock, we send them right out but if they have to be ordered, 
they are sent to the factory—the order is sent to the factory 
and they are shipped direct to the customer. And when 
the factory bills us we, in turn, bill the customer. That is 
typical of what we designate as interstate business. 

The business with the Government is done practically 
in the same way. If we have the merchandise in stock after 
we get the order, we deliver it, but in most cases those are 
delivered from the factory. We deliver all over the United 
States and also to the Philippines, the Panama Canal and 
Cuba. The computation which is made in Exhibit “A” at¬ 
tached to the petition and which is Exhibit “1” of this pro¬ 
ceeding, contains a computation of such business as I have 
described as interstate business and government business 
and was for material not in stock. 

35 Cross-examination 

By Mr. Simmon: 

The $1,023,825.10 represents receipts from business from 
the office here in the Dstrict and constitutes the entire re¬ 
ceipts from all business wherever done by this office dur¬ 
ing the taxable period excluding the $29,000 which was 
added later. With respect to the $160,211.09 which I say is 
interstate commerce, my definition of interstate commerce 
is of a shipment direct from the factory to the customer or 
the consumer and includes shipments to the customer in the 
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District of Columbia. On sales made by the local office 
here to a customer in the District of Columbia and where 
the shipment was made from the factory direct to the cus¬ 
tomer, these shipments are always shipped direct from 
the factory to the customer. They are not handled by us at 
all except for the bill. 

The figure of $160,000 does not represent any sales which 
were made by the local office in which shipment was made 
from the factory to the local office and then to the customer, 
nor does it represent any shipments to customers outside 
the District of Columbia. There were such sales made. I 
do not have the amount of those sales nor do I know what 
portion of the $160,000 represents sales to persons outside 
the District of Columbia where shipment was made by the 
factory. The figures could be obtained, I guess, but it 
would take a lot of research work in having them prepared. 

I have no idea what percent of the $260,000 represents 
sales coming into the District^ nor what percent represents 
sales by our representatives. Where sales are made by our 
representatives, where there is a large project and there is 
a sub-contractor, a salesman makes him a quotation or a 
certain price for direct shipment f. o. b. factory. The order 
is taken here and sent to the factory and the factory makes 
shipment and delivers it to the man’s door, or on the job, 
as the case may be. We may have had a portion of the 
order on hand but not in sufficient quantities, we 
36 would, rather than deplete our stock, have the ship¬ 
ment made direct. There are no cases where ship¬ 
ment is made to our warehouse and we make delivery to the 
customer. Such shipments are not represented in the figure 
$160,000. We do not have the amounts of the sales made 
to the Procurement Division. The figure of $174,171, 
government sales, includes all sales to the government by 
our office. Some of the deliveries to the government are 
made from the local warehouse. Of the $174,171, $135,- 
221.59 represent sales of materials shipped from the fac¬ 
tory. 

I made this return from an analysis that was given me by 
help in my own office and under my supervision. 

I said that those sales to the government on which de¬ 
liveries were made from the local warehouse, are in the 
amount of $135,000—the amount of $135,221 represents the 
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sales made to the government on which deliveries were 
made from without the District. I cannot tell how much 
was shipped into the District and what was shipped out¬ 
side the District. 

With respect to the $86,439.03, which is the second figure 
shown on the recapitulation, or Exhibit “I”, that figure 
does not represent our profit, that is deducted for the cost— 
what the factory charges us for the material. I have in¬ 
cluded the total selling price in the $1,110,264.13. 

By the Board: 

Referring to Exhibit “I” which is attached to the peti¬ 
tion, the report of sales from February 1, 1937, to August 
17 was $1,110,264.13. That is the total amount of gross 
sales, from which we have deducted $86,439.03. That rep¬ 
resents the cost of the consigned merchandise which does 
not belong to us. We made the return for the gross profits 
on that class of material only. These goods were the fac¬ 
tory’s and not owned by us. 

37 The company which operates the business in Wash¬ 
ington is the General Electric Supply Corpora¬ 
tion and the company to which I have referred as the 
“factory” may mean any one of the factories which have 
consigned goods to us. Several factories have goods in our 
warehouse. If we do not sell them we never have to pay 
for them—we pay for just what we sell. The $86,439.03 
does not represent a profit of any kind for collections made 
by us for the account of some one else. I testified a few 
minutes ago that that was the sale of consigned goods be¬ 
longing to someone else. What we mean is—say, for in¬ 
stance, we sold $90,000 worth of merchandise that did not 
belong to us, then we would remit to the factory $86,000 as 
their price of that material. In other words, if we sold a 
motor for $100 and kept $10 for our commission, the $90 
would be somebody else’s money collected for the account 
of someone else. That is how the $86,000 was collected. 
The statement does not state it so. If you should go to 
our store and ask to buy a piece of electrical equipment and 
if we had it in our shop, we would deliver it to you or send 
it to your home in the District of Columbia,—if we had it in 
stock. If we did not have it in our store, we would tell 
you we could deliver it some other day. This direct ship- 
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ping business is taken separately. The order is taken from 
the customer and is to be shipped direct to his place by com¬ 
mon carrier, but if you came in to buy something and we 
didn’t have it in stock, it would be shipped to you but that 
is not classified as interstate sale—interstate is where the 
order is taken for direct shipment to the customer. 

By Mr. Simmon: 

Bo I understand that counsel is going to present a com¬ 
plete breakdown of the interstate commerce and sales to 
government? 

Mr. Walsh: Yes, a statement under oath relative to what 
the books reflect, breaking the items down on interstate 
sales, also a memorandum oil the point of whether or not 
this tax was paid involuntarily. 

38 Paul R. Fugitt, being first duly sworn on behalf 
of the respondent, testifies: 

My name is Paul R. Fugitt. I am examiner in the Busi¬ 
ness Privilege Tax Division, Assessor’s Office. The orig¬ 
inal assessment of the tax against the General Electric Sup¬ 
ply Company was in the amount of $7,541.42, and after de¬ 
duction for personal property the amount of the tax was 
$4,680.34. The date of the assessment was December 14, 
1937. An assessment was made for the balance due of 
$217.59. That assessment was made on May 7, 1938. That 
assessment of $217.59 was brought about in auditing this 
return when a mistake was made by the Business Privilege 
Tax office in not including $29,509.24, receipts from service 
and other business. When a post audit was made we found 
that we had not included that figure and that it should have 
been so we made the extra assessment. Therefore, the 
assessment of $217.59, which was paid by the taxpayer, 
represents receipts from service and other business. I 
would say that that figure has no reference to sales on inter¬ 
state commerce and sales to the government. 

Cross-examination 

By Mr. Walsh: 

The first assessment was for $4,680.34, assessed Decem¬ 
ber 14, 1937. The first half was paid March 3, 1938, and 
the second half was paid March 31, 1938. On the $217.59, 
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assessment was made the 7th of May and it was paid the 
17th. 

By the Board: 

The case will be continued to October 4,1938. 

39 Petitioner’s Exhibit “2” 


Office of the Assessor, D. C. 
Room 16—District Building 


It is respectfully requested that you, or your representa¬ 
tives call in person at this office relative to the return you 
filed recently for the Business Privilege Tax. 

This return has been deemed insufficient and it will be 
necessary that we have more information before it can be 
accepted. 

This matter should be attended to immediately, as the 
first payment of this tax is due on or before November 30, 
1937. 


(S) A. F. BROOKE, 
Administrator , 

Business Privilege Tax 


Please present this card when you call 
40 Petitioner’s Exhibit “3” 


Washington, D. C. 
December 9, 1937 

Mr. A. F. Brooke 
Administrator, 

The Business Privilege Tax 
District Building 
Washington, D. C. 

Dear Sir: 


In filing our return for the D. C. Business Privilege Tax, 
we deducted interstate shipments, that is, merchandise that 
was shipped from factories into nearby Maryland and Vir¬ 
ginia, and was not housed or handled in any manner, except 
being billed by us. Also we deducted all business sold to 
the United States Government, delivered in Washington, 
and elsewhere. 
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Your office requested us to make a personal appearance, 
Room 16, District Building, and explain our deductions, 
which the writer did as of December 7, and some one in 
your office instructed that neither of the above mentioned 
types of business could be deductible, and that we could get 
a ruling on this from the office of Mr. Jo V. Morgan, Special 
Corporation Counsel. 

We have a reply from Mr. Morgan, stating, that he was 
merely the Special Assistant Corporation Counsel in 
charge of Taxation, and had nothing to do with the actual 
administration of the Act, but merely an advisor to the Ad¬ 
ministrator on questions of law. Therefore, we would ap¬ 
preciate it if you would give us your ruling on this in writ¬ 
ing, so that we may forward it to our Home Office, as it is 
also their understanding that this type of business would 
be excluded from this tax. 

Very truly yours, 

(S) GENERAL ELECTRIC SUPPLY CORP. 

B. S. BEALL 

BSB :LS District Auditor 

41 Petitioner's Exhibit “4” 

Government of the District of Columbia 
Office of the Assessor 

December 13, 1937 

General Electric Supply Corporation, 

1330 New York Avenue, N. W., 

Washington, D. C. 

Gentlemen: 

Reference is made to your letter of December 9, in which 
you request information concerning the Business Privilege 
Tax. 

“Business”, as defined in paragraph (d), Section 1, Title 
VI, includes the carrying on or exercising for gain or eco¬ 
nomic benefit, any trade, business * * # or commercial activ¬ 
ity in the District of Columbia. It is, of course, not neces¬ 
sary to maintain an office in the District in order to engage 
in a commercial activity here. Any person who solicits and 
obtains business in the District through an employe, agent, 
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or other representative, or who delivers goods within the 
District, either in his own delivery equipment or in any 
manner whereby he retains title to the goods until such 
delivery, is engaged in a commercial activity and must 
report the gross receipts derived from such business and 
pay a tax computed thereon. And a license must be ob¬ 
tained if he desires to continue such business. 

In view of the foregoing, we are of the opinion that the 
deductions that you have claimed should have been reported 
on your gross receipts return. It should be borne in mind, 
that, of course, if the successful bidder in a government 
contract is engaged in business in the District of Columbia; 
that is to say, is a local merchant or manufacturer, he, of 
course, is subject to the provisions of the Act although he 
merely bids on the government contract. In other words, 
as far as a local merchant or a manufacturer is concerned, 
there is no distinction between government and private 
business. If an out-of-town concern delivers merchandise 
to the Government within the District of Columbia in its 
own delivery equipment or in any manner whereby title to 
the merchandise is retained until such delivery, it is en¬ 
gaged in a commercial activity and the gross receipts there¬ 
from must be reported and the tax computed thereon. 

Very truly yours, 

(Signed) A. F. BROOKE 
Administrator 
Business Privilege Tax 
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Petitioner’s Exhibit “5” 


First 




Half 

Business Privilege Tax, 1939 

No. 9361. 


Office of the Assessor, D. C. 


Gross Receipt 


Tangible 


Less $2,000 

Rate Gross Tax 

Tax Paid Net Tax on Gross Receipts 

$1,885,354.33 

2/5 of 1% 7,541.42 

2,861.08 

4,680.34 


One 




Half 

T 3 

2,340.17 

Made by d 

Compared by K 

Penalty 

Total 

70.21 

GENERAL 

ELEC. SUPPLY CORP., 

Tax 

Pay to the 

2,410.38 
Collector of 

1330 New 

York Ave., N. W. 

Taxes, D. 

C. 


First half payable in 
October, 1937 
Second half pavablc in 

City Feb. 23, 1938 March, 1938 

Penalty of 1% per 
month will be added if 
not paid when due. 

The following is stamped on the face of the receipt: 

“Payment will be accepted 
without penalty on or 
before DEC. 24, 1937 
B.P.T. Division .’’ 

“Mar.-3-38 -131 5—Chk—M 2241038 
Paid—C. M. Towers Collector of Taxes, D. C.” 

43 Petitioner’s Exhibit “ 6” 

February 24, 1938 

Collector of Taxes of the 
District of Columbia 
District Building, 

Washington, D C. 

Dear Sir: 

Herewith is enclosed a check of General Electric Supply 
Corporation, dated today and payable to you in the sum 
of $2,340.17, in payment of the first half of the assessment 
of tax made against this Corporation under the purported 
authority of Title VI—Tax on Privilege of Doing Busi¬ 
ness —of the “District of Columbia Revenue Act of 1937” 
approved August 17, 1937, 




GENERAL ELECTRIC SUPPLY CORP. VS. DIST. OF COLUMBIA. 47 

The payment of the said tax is made under protest, it 
being the contention of the taxpayer that said tax imposes 
a direct burden on interstate commerce in violation of the 
Federal Constitution, and that said Title VI of said Act is 
by reason of said burden, and for other reasons, unconsti¬ 
tutional and void, and the undersigned therefore reserves 
the right to institute such proceedings or suit as may be 
necessary to determine the validity of said Title VI, and the 
right to impose said tax, and to secure a refund of the 
amount paid herewith. 

Yours very truly, 


(Signed) L. R. LINK 

Treasurer 


LRL :D :M 
Enc. 
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Petitioner’s Exhibit “7” 


Second 

Half 

Business Privilege Tax, 1938 

Office of the Assessor, D. C. 

No. 9361 

Gross Receipt 
Less $2,000 

Rate Gross Tax 

Tangible 

Tax Paid Net Tax on Gross Receipts 

1,885,354.35 

2/5 of 1% 7,541.42 

2,861.08 

4,680.34 


One 

Half 


2,340.17 

Made by d 

Compared by K 

Penalty % 



Total 

GENERAL ELEC. SUPPLY CORP., Tax 

Pay to the Collector of 

1330 New York Ave., N. W., • Taxes, D. C. 

First Half payable in 
October, 1937 
Second half pavablc in 

City March, 1938 

Penalty of 1% per 
month will be added if 
not paid when due. 

Mar. 31-38 257 5—Chk—M 2340.17 

Paid C. M. Towers—Collector of Taxes, D. C. 
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45 Petitioner’s Exhibit “8” 

March 25, 1938 

Collector of Taxes of the 
District of Columbia, 

District Bulding, 

Washington, D. C. 

Dear Sir: 

Herewith is enclosed a check of General Electric Supply 
Corporation, dated today and payable to you in the sum of 
$2,340.17, in payment of the second half of the assessment 
of tax made against this Corporation under the purported 
authority of Title VI—Tax on Privilege of Doing Business 
—of the “ District of Columbia Revenue Act of 1937” ap¬ 
proved August 17,1937. 

The payment of said tax is made under protest, it being 
the contention of the taxpayer that said tax imposes a di¬ 
rect burden on interstate commerce in violation of the Fed¬ 
eral Constitution, and that said Title VI of said Act is bv 
reason of said burden, and for other reasons, unconstitu¬ 
tional and void, and the undersigned therefore reserves the 
right to institute such proceedings or suit as may be neces¬ 
sary to determine the validity of said Title VI, and the 
right to impose said tax, and to secure a refund of the 
amount paid herewith. 

Yours very truly, 

(Signed) L. R. LINKS 

Treasurer 

LRL:D:M 

Enc. 
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Petitioner’s Exhibit “9” 


First Balance Bill 5-176 

Half Business Privilege Tax, 1938 No. 9361 

Office of the Assessor, D. C. 


Gross Receipt Tangible 

Less $2,000 Rate Gross Tax Tax Paid Net Tax on Gross Receipts 


1,939,753.69 2/5 of 1% 7,759.01 

One 

Half 

Made by d compared by 

GENERAL ELEC. SUPPLY CORP. 
1330 Now York Ave., N. W. 

City (O.K. B.S.B. Charge 3.2) 


2,861.08 
Pd 3- 3-38 

2,340.17 

4,897.93 

Pd 3-31-38 

2,340.17 

4,680.34 


Balance Due 

217.59 


Total 

Tax 

Pav to the Collector of 
taxes, 1). C. 

First Half Payable in 
October, 1937 
Second Half Payable in 
March, 1938 
Penalty of 1% per 
month will be added if 
not paid when due. 


The following is stamped on the face of the receipt: 


“Payment will be accepted 
without penalty on or 
before May 17,1938 
B.P.T. Division” 

May—17, 38 451 5—Chk—P 217.59 


47 Petitioner’s Exhibit “ 10” 


Collector of Taxes, 
District of Columbia, 
District Building, 
Washington, D. C. 

Dear Sir: 


May 16, 1938 


Herewith is enclosed a check of General Electric Supply 
Corporation, dated today and payable to you in the sum of 
$217.59 in payment of your additional balance due tax bill 
number 9361 mentioned in Mr. J. S. Hall’s May 7,1938 let¬ 
ter to this Corporation which assessment is made against 
this Corporation under the purported authority of Title 
VI—Tax on Privilege of Doing Business—of the “District 
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of Columbia Revenue Act of 1937” approved August 17, 
1937. 

The payment of said tax is made under protest, it being 
the contention of the taxpayer that said tax imposes a direct 
burden on interstate commerce in violation of the Federal 
Constitution, and that said Title VI of said Act is by rea¬ 
son of said burden and for other reasons, unconstitutional 
and void, and the undersigned therefore reserves the right 
to institute such proceedings or suit as may be necessary 
to determine the validity of said Title VI, and the right to 
impose said tax, and to secure a refund of the amount paid 
herewith. 

Yours very truly, 

(signed) L. R. LINKE 

Treasurer 

LRL :D :M 
Enc. 

48 Transcript of Testimony Taken at Washington, D. C. 

October 25, 1938 

Now on this 25th day of October, 1938, the above cause 
comes on to be heard pursuant to legal notice given to all 
parties, at which hearing petitioner was represented by 
John Walsh, Esquire; respondent being represented by 
Glenn Simmon, Esquire, and all proceedings were reported 
as follows: 

Mr. Walsh: In this case it was understood that there 
should be a breakdown of the figures in the return in ac¬ 
cordance with the methods of doing business and I am fur¬ 
nishing such an Affidavit for the record and Mr. Simmon, 
who represents the Corporation Counsel’s Office, has a copy 
of this Affidavt and I now 6ffer it in evidence. 

Mr. Simmon: I would like to consider it first. Para¬ 
graph (a) “for large quantities of materials for large con¬ 
struction jobs, shipped from the factories outside of the 
District of Columbia to the customers in the District of Co¬ 
lumbia. ” There is nothing to indicate how the business was 
obtained. 

Bv the Board: Petitioner’s Exhibit “1” will be received 
in evidence. 

Mr. Simmon: In the case of General Electric Supply Cor¬ 
poration, Docket No. 8, it appears that the total amount of 
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the claim in that petition is $4,968.14. It appears that as¬ 
sessment was made December 14, 1937, in the amount—and 
the amount of the assessment was $4,680.34; that payments 
of the assessment in that amount were made on March 3, 
1938, and March 31, 1938. With respect to the 

49 amount of the assessment, it seems the taxpayer has 
failed to establish that that part was paid involun¬ 
tarily or under circumstances which vrould entitle the tax¬ 
payer to sue at law to recover the tax and the proceeding to 
that extent should be dismissed. It appears further that 
an assessment in the amount of $217.59 was made on or 
about May 7,1938, and that that portion of the tax was paid 
on May 17, 1938. Since that payment in that amount was 
made after the effective date of the Revenue Act approved 
May 16,1938, and since this petition was filed within ninety 
days from the date of that payment, the District makes no 
objection to the Board entertaining an appeal to that extent 
but does contend the Board has no jurisdiction to consider 
or determine the validity of the assessment upon the 
$217.59. 

50 Petitioner’s Exhibit “1” 

(October 25, 1938, Hearing.) 

Docket No. 8 

General Electric Supply Corp., Petitioner , 

vs. 

District of Columbia, Respondent. 

Affidavit 

District of Columbia; $s 

B. S. Beall, being first duly sworn, says 
Paragraph One: That he is the Auditor of the Washing¬ 
ton Branch of the General Electric Supply Corporation, 
the Petitioner herein; that petitioner is a corportion organ¬ 
ized and existing under the laws of the State of Delaware, 
having its principal office and place of business at Bridge¬ 
port, in the State of Connecticut; that Petitioner is not a 
manufacturer, but is engaged in the wholesale of electrical 
apparatus and supplies throughout all the several states 
and in foreign countries, and has an office, store, and ware- 
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house for such business in the District of Columbia, and 
conducts in said District, what is known as the Washington 
Branch of the Petitioner, General Electric Supply Corpora¬ 
tion ; that the nature of the business of said Branch is the 
wholesale distribution of electric supplies and appliances, 
manufactured outside the District of Columbia by other 
concerns than the Petitioner, which is not a manufacturer. 

Paragraph Two: That affiant is the Auditor of said 
Washington Branch of the Petitioner, and, as such Auditor, 
has charge of its books, records, and data, and the compila¬ 
tion thereof, and is duly authorized to make this affidavit, 
and avers that the facts relevant to the Washington Branch 
of Petitioner’s business for purposes of the gross receipts 
tax for the period from February 1, 1937, to August 17, 
1937, are as follows: 

Paragraph Three: That the Washington Branch sales 
district or territory includes not only the District of Colum¬ 
bia, but also five counties of Maryland, fifteen counties in 
Virginia, and one county in West Virginia, in all of which 
territory, it makes sales of said products. 

That in the conduct of the business of the Washington 
Branch of Petitioner during said period, it made sales in 
the following manner, and for the gross amounts set forth, 
viz: 

(a) For large quantities of materials for large 

construction jobs, shipped from the fac¬ 
tories outside the District of Columbia, 
direct to the customers in the District of 
Columbia..$ 107,879.27 

(b) For large quantities of materials for large 

construction jobs, shipped from the fac¬ 
tories outside of the District of Columbia, 
direct to the customers outside the Dis¬ 
trict of Columbia. 

51 (c) For special materials never carried 

in stock, but which must be spe¬ 
cially ordered from the factories on 
individual specifications, shipped 
from the factories outside the Dis¬ 
trict of Columbia, direct to the cus¬ 
tomers in the District of Columbia $ 


42,576.80 


21,687.33 
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(d) For special materials never carried in 
stock, but which must be specially ordered 
from the factories on individual specifica¬ 
tions, shipped from the factories outside 
the District of Columbia direct to the cus¬ 
tomers outside the District of Columbia 

(e) For miscellaneous materials not in stock, 

but shipped direct from the factories out¬ 
side the District of Columbia to the cus¬ 
tomers in the District of Columbia. 

(f) For miscellaneous materials not in stock, 

but shipped direct from the factories out¬ 
side the District of Columbia to customers 
outside the District of Columbia. 12,161.09 

(g) For materials delivered from warehouse 
in the District of Columbia to customers 

outside the District ... 129,040.79 

(h) For materials delivered from store in Dis¬ 
trict of Columbia to customers outside the 

District . 34,228.09 

(i) For materials from stock in the District to 
Government Departments in the District 37,430.11 

(j) For materials from stock in the District of 
Columbia to customers in the District 

other than the Government. 526,173.88 

Total Gross receipts .$1,023,825.10 

That in sales where the materials were shipped from the 
factories outside the District of Columbia direct to the cus¬ 
tomers, neither the petitioner nor its said Washington 
Branch has any part in the transportation or delivery of 
any of the articles. 

Paragraph Four: That the said Washington Branch of 
the Petitioner began business in the District of Columbia on 
the first day of February, 1937, and its return of gross re¬ 
ceipts from said date to August 17, 1937, is said sum of 
$1,023,825.10, and, that, thereafter, the taxing officers of the 
District of Columbia did, in accordance with Section 21 of 


98,153.17 


14,494.57 
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“Regulations for the Administration and enforcement of 
Title VI—Tax on Privilege of Doing Business of The Dis¬ 
trict of Columbia Revenue Act of 1937, promulgated Sep¬ 
tember 10, 1937, claimed the right to compute sales on a 
yearly basis, as shown by petitioner’s Exhibit I, to be 
$l,94-i,752.55, less $2,000.00 exemption, or $1,939,752.55, on 
which amount the gross receipts tax was computed and 
paid in all the sum of $4,897.93. 

(Sgd.) B. S. BEALL 

Subscribed and sworn to before me this 24th day of Octo¬ 
ber, 193S. 

(Sgd.) HARRY L. BEACH 

Notary Public in and for thr 
District of Columbia 

My com. expires Aug. 2, 1942. 

Agreed: 

GLEXX SIMMOX 


JOHX WALSH 

Attorney for Petitioner 

52 Board of Tax Appeals for the District of 

Columbia 

Docket Xo. 8 

General Electric Supply Corporation, Petitioner . 

vs. 

District of-' Columbia. Respondent. 

Certificate 

I, Phyllis A. Kagusa, Clerk of tin* Board of Tax Appeals 
for the District of Columbia, do hereby certify that the 
foregoing pages. 1 to 51, inclusive, contain and are a true 
copy of the transcript of'record, papers and proceedings on 
tile and of record in my office as called for by the Designa¬ 
tion of Record in the Petition for Review in the appeal as 
above numbered and entitled. 
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In testimony whereof, I hereunto set my hand and affix 
the seal of the Board of Tax Appeals for the District of 
Columbia, this 22nd day of December, 1938. 

PHYLLIS A. RAGUSA 

(Seal) Clerk, Board of Tax Appeals 

for the District of Colum¬ 
bia. 

Endorsed on cover: No. 7320. General Electric Supply 
Corporation, Petitioner, vs. District of Columbia. United 
States Court of Appeals for the District of Columbia Filed 
.Tan 13 1939 Joseph W. Stewart, Clerk. 
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IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 7.TJ0 


(iKNKUAL FlKUTUR 


SUPPLY ('our.. Petitioner, 


vs. 

District of Columbia. Respondent. 


BRIEF OF PETITIONER 


Nature of Case. 

This cause is before this Court, on a Petition for a Review 
of a Decision and Order of the Board of Tax Appeals for the 
District of Columbia, rendered November 1, 1938. determin¬ 
ing: that said Board of Tax Appeals did not have jurisdiction 
in the matter of the claim for refund of $4.9(58.14. of a so- 
called business privilege tax. purported to be levied by the 
respondent's officers pursuant to the provisions of Title VI 
of an Act of Congress, approved August 7. 1937. entitled 
**An Act to provide additional revenue for the District of 
Columbia, and for other purposes" for the period from Feb¬ 
ruary 1. 1937 to August 17. 1937. 

The proceeding before the Board of Tax Appeals was insti¬ 
tuted under the provisions, of Section (5 of Title IN of the 
District of Columbia Revenue Act of 1937. as amended: It 
reads as follows: 


"Sec. (5. Any taxpayer who shall have paid within 
three years immediately preceding the approval of this 
Act any tax to the District involuntarily, and under cir¬ 
cumstances which according to law would entitle such 
taxpayer to the right to sue at law for the recovery of 
such tax. may within ninety days from the approval of 
this Act. appeal from the imposition of such tax in the 
same manner and to the same extent as set forth in sec¬ 
tions 3 and 4 of this title." 


At the conclusion of tin* hearing of tin* proceedings before 
the Board of Tax Appeals. Counsel for the respondent moved 
to dismiss the proceeding on the ground that the tax was not 
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paid involuntarily, nor, under such circumstances as would 
entitle the petitioner to sue at law to recover it. Such motion 
was granted l»v Honorable Jo V. Morgan, **Meml>er Sole’* of 
said Board. 

In Petitioners petition to said Board of Tax Appeals, it 
sought a refund of said $4,008.14 with interest thereon, and 
alleged that it had paid said tax under written protest, and 
that the assessment and collection of said tax was illegal and 
unauthorized for the following reasons: 

(a) Although said Act was duly passed by Congress 
and approved by the President, it is unconstitutional and 
void because it is an attempted regulation of. and burden 
upon, interstate commerce, prohibited by Article I, Sec¬ 
tion 8, of the Constitution of the United States: 

(b) Said tax is discriminatory, and not levied in 
equal proportion on all persons, firms, or corporations 
doing business in the District of Columbia; 

(c) The tax reaches or attempts to reach indiscrim¬ 
inately, and without apportionment, the gross receipts 
for both interstate commerce and interstate activities, 
and it must therefore fail in its entirety. 

The proceeding before the Board was heard on its merits, 
but the Board failed to pass on any issue raised by the peti¬ 
tioner and dismissed the proceeding on respondent’s motion 
on the ground that there was a voluntary payment of the tax. 
However, the Board held that it had jurisdiction to pass upon 
the validity of the payment of $217.50 additional tax assessed, 
ami held that said $217.50. was pro]>erly assessed and paid. 

Statement of tiie Facts. 

There is no dispute or controversy relative to the facts, 
which are related in the record, as follows: 

That petitioner is a corporation organized and existing 
under the laws of the State of Delaware, having its principal 
office and place of business at Bridgeport, in the State of 
Connecticut: that petitioner is not a manufacturer, but is 
engaged in the wholesale selling of electrical apparatus and 
supplies throughout all the several States and in foreign 
countries, and has an office, store, and warehouse for such 
business in the District of Columbia, and conducts in said 
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District, what is known ns the Washington Branch of the 
petitioner. General Electric Supply Corporation; that the 
nature of the business of said Branch is the wholesale distri¬ 
bution of electric supplies and appliances manufactured out¬ 
side the District of Columbia by other concerns than the 
petitioner, which is not a manufacturer. That the Wash¬ 
ington Branch sales district or territory, includes not only 
the District of Columbia, but also five counties of Maryland, 
fifteen counties in Virginia, and one county in West Virginia, 
in all of which territory it makes sales of said products. 
That in the conduct of the business of the Washington Branch 
<>f petitioner during said period, it made sales in the follow¬ 
ing manner, and for the gross amounts set forth, viz: 


(a ) For large quantities of materials for 
large construction jobs, shipped 
from tin* factories outside the Dis¬ 
trict of Columbia, direct to the cus¬ 
tomers in the District of Columbia. 

< b) For large quantities of materials for 
large construction jobs, shipped 
from the factories outside of the 
District of Columbia, direct to the 
customers outside the District of 
Columbia 

(<•) For special materials never carried 
in stock, biit which must be 
specially ordered from the factories 
on individual specifications, 
shipped from the factories outside 
tin* District of Columbia, direct to 
the customers in the District of 
Columbia 

id i For special materials never carried 
in stock, but which must lie 
specially ordered from the fac¬ 
tories on individual specifications, 
shipped from tin* factories outside 
tin* District of Columbia direct to 
tin* customers outside the District 
of Columbia 


S107.S79.27 


42.570.S0 


21.687.33 


ON. 153.17 
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(e) For miscellaneous materials not in 

stock, but shipped direct from the 
factories outside the District of 
Columbia to the customers in the 
District of (’olumbia £14.494.57 

(f) For miscellaneous materials not in 

stock, but shipped direct from the 
factories outside the District of 
Columbia to customers outside the 
District of (’olumbia HUG 1.09 

(iri For materials delivered from ware¬ 
house in the District of Columbia 
to customers outside the District 1-9.040.79 

(hi For material from stock in the Dis¬ 
trict to (lovernment Departments 
in the District . -47.4.40.11 

(i) For materials delivered from store in 
District of (’olumbia to customers 
outside the District .44.--S.09 

(ji For materials from stock in the Dis¬ 
trict of (’olumbia to customers in 
the District other than the Covern- 
menr 17.4.SS 


Total Cross Receipts 



That in sales where the materials were shipped from the 
factories outside the District of Columbia direct to the cus¬ 


tomers. neither the petitioner nor its said Washington Iiranch 
had any part in the trans]N>i*tation or delivery of any of the 
articles. 


That the said Washington Branch of the petitioner bewail 
business in the District of Columbia on the first day of Feb¬ 
ruary. 19.47. and its return of ” - ross receipts from said date 
to August 17. 19.47. is said sum of s 1 10. and. that, 

thereafter, the taxing officers of the District of Columbia did. 
in accordance with Section 1* 1 of ••Regulations for the Admin¬ 
istration and enforcement of Title \'I—Tax on I’rivile«*e of 
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I >oing Business of The District of Columbia He venue Act of 
1037.” promulgated September 10. 1037, claimed the right to 
compute sales on a yearly basis, as shown by Petitioner's Fx- 
hibit 1 i Becord. page IS), to be $1,041,753.55. k‘ss $3,000.00 
exemption, or $1,030.752.55, on which amount the gross re¬ 
ceipts tax was computed, and paid under written protest, in 
all. the sum of Sl.S07.03. 


On October 13. 1037. the petitioner filed its return showing 
gross receipts from business from February 1. 1037 to Au¬ 
gust 17, 1037. in the amount of S71S.0o3.00. On December 
3. 1037, the petitioner was notified that the return was in¬ 
sufficient. and thereafter the Assessor ruled the amount of 
petitioner's gross receipts for that period was SI.033.835.10. 
In order to place the petitioner on a yearly basis for the pur¬ 
pose of computation of the tax. as required by Section 5 of 
Title VI of the Act. the Assessor increased the amount of 


gross receipts to the sum of Sl.SS7.354.35, and assessed the 
petitioner a tax equal to two-fifths of one per centum of such 
adjusted gross receipts, less an exemption of S3.000.00. or a 
tax in the amount of S7.750.0l. against which the petitioner 
received a credit of S3.S01.0S representing a tangible tax 
paid by the petitioner, leaving the net tax due S4.S00.31. 
One-half of such net tax. together with a penalty of $70.31. 
was paid under protest on March 3. 103S: and the other half 
of the net tax was paid under protest on March 31. 103S. 


Thereafter ii was discovered that in computing the ail- 
justed gross receipts on a yearly basis the amount of 
$30.500.31. representing “sales for service and parts” in the 
District, was omitted from the calculation. The Assessor 
thereupon again re-computed llie adjusted gross receipts on 
a yearly basis, including said omitted amount, and assessed 
an additional tax of $317.50. Such additional tax of $317.50 
was paid by the petitioner under protest in writing on May 
17. 1038. 


The forms of written protest submitted to the ('oiledor of 
Taxes on payment of each of the three payments of taxes 
were the same, and were made in the following language: 
I Becord. pages Ml. 17. IS and 10.) 
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••Collector of Taxes of the 
District of Columbia. 

District Building. 

Washington. D. C. 

Dear Sir: 

Herewith is enclosed a check of General Electric 
Supply Corporation, dated today and payable to you in 

the sum of *-. in payment of the-half 

of the assessment of tax made against this Corporation 
under the purported authority of Title VI—Tax on 
Privilege of Doing Business—of the District of Colum- 
bia Revenue Act of 10:17’* approved August 17. 1937. 

The payment of the said tax is made under protest, it 
being the contention of the taxpayer that said tax im¬ 
poses a direct burden on interstate commerce in viola¬ 
tion of the Federal Constitution, and that said Title YT 
of said Act is by reason of said burden, and for other 
reasons, unconstitutional and void, and the undersigned 
therefore reserves the right to institute such proceedings 
or suit as may be necessary to determine the validity of 
said Title VI. and the right to impose said tax. and to 
secure a refund of the amount paid herewith. 

Yours very truly. 

(Sgd.) L. R. LINK. 

Treasurer” 

Thereafter, and on the 15th day of July, 1938. the peti¬ 
tioner petitioned the Board of Tax Appeals for the District 
of Columbia, for a cancellation and refund of the taxes so 
assessed against it and paid by petitioner under written 
protest. 

The said appeal was duly heard by said Board of Tax Ap¬ 
peals. and on November 1. 1938. the said Board made its 
“Findings of Fact” and rendered a decision wherein it found 
that the sum of $4,750.55 was paid before the approval of 
Title IX of the District of Columbia Revenue Act of 1937. as 
amended on May 10. 1938. and dismissed the proceeding as 
to that amount, on the ground that the tax and penalty in¬ 
volved were paid voluntarilv, and. therefore, the Board was 




without jurisdiction to entertain the appeal, and that the ap¬ 
peal and proceedings he dismissed for lack of jurisdiction 
insofar as it relates to the portion of the tax and penalty so 
paid prior to the approval of said Title IX. 

As to the additional tax of $217.50, the Board held that, 
although it was paid after the approval of said Title IX, it 
was not collected from the petitioner erroneously and peti¬ 
tioner is not entitled to a refund of that sum. Thereupon, the 
Board, by written decision and order, determined that the 
proceedings be dismissed for lack of jurisdiction so far as it 
relates to $4,750.55, of the tax and penalty involved, and, 
further, that the additional tax so assessed against the peti¬ 
tioner in the sum of $217.50 was not erroneously collected 
from the petitioner, and that petitioner is not entitled to re¬ 
fund of the same. (Record, pages 22 and 33.) 

Assignment of Errors. 

1. The Board erred in dismissing the proceedings, insofar 
as it relates to $4,750.55 of the tax and penalty herein in¬ 
volved. by holding that the payment of the tax was voluntary, 
and that the Board had no jurisdiction to consider the issues 
raised in the petition for refund thereof. 

2. The Board erred in holding and adjudging that the ad¬ 
ditional tax of $217.50 was not erroneouslv collected from 
the petitioner. 

3. The Board erred in not holding that said Title VI is 
unconstitutional and void, because it is an attempted regula¬ 
tion of, and burden upon, interstate commerce, prohibited 
by Article I. Section 8, of the Constitution of the United 
States. 

4. The Board erred in not finding that said tax is dis¬ 
criminatory. and not levied in equal proportions on all per¬ 
sons. firms, or corporations doing business in the District of 
Columbia. 

5. The Board erred in not finding that the tax reaches or 
attempts to reach indiscriminately, and without apportion¬ 
ment, the gross receipts of l>oth intrastate and interstate com¬ 
merce activities, and should therefore fail in its entirety. 

0. The Board erred in not holding that the Assessor had 
not the right nor legal authority to increase the amount of 
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the gross receipts of petitioner from the actual amount 
tliereof in the sum of §1.0l , :5.Si , 5.10 to an arbitrary figure of 
$1.941.752.5.'). an amount which the Assessor claimed placed 
the petitioner on a yearly basis for the computation of the 
tax. 

7. The Hoard erred in failing to order a refund of the tax 
as prayed for. 

Jurisdiction of this Court. 


The Court has the right to decide this case on its merits, if 
it finds that the tax was not involuntarily paid. The entire 
record is before this Court, as the proceeding before the 
Board of Tax Appeals was fully completed up to the decision 
of the Board. The disposition of the proceedings in finality 
by this Court is authorized by Section 4 (a) of Title IX of 
the Act of May 16, 1938. reading as follows: 

“* * * Upon such review the court shall have power 
to affirm, or if the decision of the Board is not in accord¬ 
ance with the law. to modify or reverse the decision of 
the Board, with or without remanding the case for hear¬ 
ing, as justice may require. * * *” 


Argument. 

1 . 

The petitioner had the right to petition the Board of Tax 
Appeals for the recovery of the tax paid under the provisions 
of Section 6 of Title IX of the Amendment of May 16, 1938. 
which reads as follows: 

“Any taxpayer who shall have paid within three years 
immediately preceding the approval of this Act any tax 
to the District involuntarily, and under circumstances 
ir/iich according to laic irouJd entitle such taxpayer to 
the riyht to sue at lair for the recovery of such tax, may 
within ninety days from the approval of this Act. appeal 
from the imposition of such tax in the same manner and 
to the same extent as set forth in sections 3 and 4 of this 
title.” (Italics ours.) 

Section 3 of Title IX of the same Act of May 16. 1938, 
gives the right to any one aggrieved by the assessment of cer¬ 
tain taxes, including the tax herein in question, to appeal 
within ninety days from notice of assessment, provided such 
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person first pays the tax and interest and penalties “under 
protest in writ inf/'' and the Board is required to hear and 
determine all questions on said appeal. It does not seem 
probable, and it can not be discerned from the language of 
the two sections as to payment, that Congress intended to 
impose a greater burden or requirement, in regard to objec¬ 
tion to the tax, on the taxpayer who may take advantage of 
the proceedings provided for in Section 0, than on the tax¬ 
payer who may take advantage of the proceedings provided 
for in Section 3. 

In this case the petitioner made and filed its return of 
gross receipts amounting to ST 1(1,052.00. for the period from 
February 1, 1037. the date it started to do business in the 
District of Columbia, until August 17. 1037, the date of the 
enactment of the said Title VI of the Act of August 17, 
1037. (See Return. Record, pages 5 and (>.) Said return 
was filed pursuant to the directions of Section 4, Title VI, 
of said Act of August 17, 1037. reading as follows: 

**Sec. 4. Every person subject to the tax hereunder 
shall, within thirty days after the approval of this Act, 
furnish to the assessor, on a form prescribed by the 
Commissioners, a statement under oath showing the 
gross receipts of the taxpayer during the preceding 
calendar year, which said return shall contain such other 
information as the Commissioners may deem necessary 
for the proper administration of this title.” 

As appears b}- said return, petitioner made claim that while 
its total receipts for said period amounted to $1,023,825.10, 
that its taxable gross receipts for said term amounted to 
$710,952.00. (See Return, Record, pages 5 and 0.) 

On the blank return submitted to petitioner by the 
Assessor, there is this instruction: “If taxpayer was not 
engaged in business for one year prior to August 17, 1937, 
then report gross receipts for the period he was so engaged.” 
(Record, page 6.) In compliance with this direction, peti¬ 
tioner made return of its gross receipts for said period, 
February 1, 1937, to August 17, 1937, in said amount of 
$1,023,825.10, and the kind, character and manner of the 
sales are hereinbefore fully set out in this brief, and on pages 
52 and 53 of the printed record herein, and from which it 
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appears that of the $1,023,825*10 gross sales for said period. 
Item (i) amounting to $37,430.11, and Item (j) amounting 
to $526,173.38, constituted sales by petitioner in the District 
of Columbia to customers in the District of Columbia, and 
that the total thereof, amounting to $563,603.09. constituted 
the amount of gross receipts from sales in the District of 
Columbia. The petitioner, not having been engaged in busi¬ 
ness in the District of Columbia during the year 1936, and 
having commenced its business in said District on February 
1. 1937, the Assessor, claiming to act under the provisions 
of the second paragraph of Section 5 of Title VI of said Act 
of August 17, 1937, made a calculation of petitioner's gross 
receipts on a yearly basis, and arbitrarily raised the assess¬ 
ment thereof from $1.023.825.10 to $1,941,752.55. (See Ex¬ 
hibit I, Record, page 18.) Said second paragraph of Sec¬ 
tion 5. Title VI of the Act of August 17, 1938, reads as 
follows: 

“If a taxpayer was not engaged in business during the 
whole of the calendar year 1936 he shall pay the tax 
imposed by this title measured by his gross receipts 
during the period of one year from the date when he 
liecame so engaged: and if such taxpayer shall not have 
l>een so engaged for an entire year prior to the approval 
of this Act, then the tax imposed shall be measured by 
his gross receipts for the period during which he was 
so engaged, multiplied by a fraction, the numerator of 
which shall be 365 and the denominator of which shall 
l>e the numl>er of days during which he was so engaged." 

Before increasing said assessment, the Administrator of 
the Business Privilege Tax sent petitioner a postal card 
(Record, page 7) reading as follows: 

“Office of the Assessor, I). 0. Room 16, District 

Building 

It is respectfully requested that you. or your repre¬ 
sentative, call in person at this office relative to the 
return you filed recently for the Business Privilege Tax. 

This return has l>een deemed insufficient and it will 
l>e necessary that we have more information before it 
can l>e accepted. 
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This matter should l>e attended to immediately, as 
the first payment of this tax is due on or before Novem¬ 
ber 30, 1937. 

A. F. BROOKE, 
Administrator, 
Business Privilege Tax” 

To this request the petitioner responded. (Record, page 
7.) However, without further return by the petitioner, the 
Assessor made an arbitrary assessment or calculation of 
petitioner's gross receipts at $1,941,752.55, and assessed a 
tax thereon at the rate of two-fiftlis of one per cent. 

On March 3, 1938, the petitioner paid on the taxes so 
assessed, the sum of $2,340.17, with $70.21 penalty, in all, 
$2,410.38. On March 31, 1938. the petitioner paid on the 
taxes so assessed the sum of $2,340.17, and on May 17, 1938, 
the petitioner paid on taxes so assessed the sum of $217.59, 
totalling the sum of $4,968.14. All of said payments were 
made under written protest. (See receipts and protests. 
Record, pages 46, 47 and 48.) These payments were made 
under written protest by reason of the penalties prescribed 
by Title VI of the Act of August 17, 1937, hereinafter re¬ 
ferred to. The protests set forth in unmistakable terms the 
petitioner's objections to the imposition and collection of 
the tax. and gave notice that it reserved the right to test the 
validity of the tax and to bring suit for its recovery. It took 
all the steps commonly known to lawyers and laymen in 
protesting the payment of what is regarded as an illegal or 
improper exaction of the payment of money, and it is against 
common sense and common knowledge to assert that such 
payments were voluntarily made. It is proper to assume 
that petitioner ascertained from its Counsel or tax advisor, 
or other representatives what penalties were set forth in said 
Title VI. Petitioner thereupon would of necessity be advised 
that under Section 2 of Title VI of the Act of 1937, 

**Xo person shall engage in or carry on any busi¬ 
ness in the District of Columbia after sixty days 
from the approval of this Act and until July 1, 1938, 
without first having obtained a license so to do from 
the Commissioners, except that no license shall be re¬ 
quired of any person selling newspapers, magazines, or 
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periodicals, whose sales are not made from a fixed loca¬ 
tion and which sales do not exceed the annual sum of 
$2,000. All licenses issued under this title shall expire 
on June 20, 1938, and no license may be transferred to 
any other person.” 

* * # # # 

“The Commissioners may, after hearing, revoke any 
license issued hereunder for failure of the licensee to file 
a return or corrected return within the time required by 
this title or to pay any installment of tax when due.” 

It would also lie advised that Section 9 of Title VI of the 
Act provides that if the required return or corrected return 
is not filed within the required time, the taxpayer shall be 
subject to a penalty of 10 per centum of the tax due plus 
5 per centum of such tax for each month of delay or fraction 
thereof. It would also lie advised that under Section 12 of 
Title VI of the Act, for any dereliction in not procuring the 
license to carry on business, or failing to file a sworn report 
as required by the Act, or to comply with any rule or regu¬ 
lation of the Commissioners for the administration and 
enforcement of the Act, it would, on conviction thereof, be 
fined not more than $1,000 for each and every failure, refusal 
or violation, and each and every day that such failure, refusal 
or violation continues shall constitute a separate and distinct 
offense. 

It seems to us that no matter how firmly or conscientiously 

a citizen might believe that the tax sought to be imposed on 

his interstate commerce was unwarranted and illegal, the 

“cruel and unusual punishments” threatened in the foregoing 

penal statutes would compel or force him to comply with 

eager promptness to all the requirements. He would properly 

assume that these penal provisions meant what they said and 

would lie enforced. It seems useless in the face of these 

threatened penalties to contend that petitioner paid the tax 

voluntarily. 

* 

It was long ago settled that a taxpayer can not enjoin the 
taxing officers from assessing or collecting a tax. (See Nye, 
Jenks & Co. v. Town of Washburn, et al., 125 Fed. 817.) The 
Government revenues must be paid, and the only remedy the 
taxpayer has is to pay the tax and sue on the ground that 
it was illegally assessed and collected. Whatever may have 


GENERAL ELECTRIC SUPPLY COUP. VS. D1ST. OF COLUMBIA 13 


been the rule under more primitive conditions in this country 
when taxing laws were not intricate and were levied generally 
by local officers, it does not appeal to common sense or judg¬ 
ment, that a citizen must subject himself to the oppressive 
penalties such as are imposed by the law here under con¬ 
sideration, before he can bring suit to recover the tax which 
he asserts to have been illegally imposed. Under this statute 
he would likely be in jail before the taxing officers could 
seize his property under a distress warrant to force collection 
of the tax and the amount collectible by reason of penalties 
would be all out of proportion to the original amount 
assessed. 

The assessment made on the gross amount of the peti¬ 
tioner's business with the amount arbitrarily added was final. 
Xo appeal could be had from it, and if the tax was not paid, 
the Commissioners could revoke the petitioner's license. It 
had to pay the tax to save its license. Xeither the assessors 
nor the Commissioners would declare that part of law which 
the taxing officers say entitles them to burden interstate com¬ 
merce was void. Even the Attorney General of the United 
States in 38 Op Attorneys General, 252, 253. 255, adopted the 
principle that the validity of taxes under the Agricultural 
Adjustment Act could not be called in question until the 
validity thereof was passed on by the Supreme Court. It 
would be useless to contest the validity of any taxes before 
ministerial taxing officers. In a proceeding before the Dis¬ 
trict Commissioners to revoke petitioner's license for failure 
to file a return relative to interstate business, the Commis¬ 
sioners would not, of course, pass on the validity of the tax. 
They would consider the tax valid, and the petitioner would 
have no defense to the revocation of its license, and would be 
under the duress of paying the tax. otherwise it would lose a 
very valuable property right. (See U. S. ex rel. Daley vs. 
McFarland. 28 APP. I). C. 552, 561; Dorchy vs. Kansas, 272 
U. S. 306, 311.) 

It seems to l>e the general rule that taxes illegally assessed 
and paid may be recovered back if the collector understands 
from the payer that the taxes are regarded as illegal, and 
that suit will be instituted to compel the refunding of them. 
Herold v. Kahn. 159 F. (508. 86 C.C.A. 598, modified 163 
Fed. 947, 99 C.C.A. 307, holding that, when taxes are paid 
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under protest that they are being illegally exacted, and 
a sufficient foundation for a suit to recover the taxes is 
established. 1 f payment is made under implied duress as well 
as under protest, the right of recovery is unquestionable. 

In International Paper Co. v. Burrill, 200 Fed. 604, the 
Court in part held that a tax imposed by statute containing 
drastic penalties for nonpayment, and paid under protest, is 
paid under implied duress. Such is this case. 

In the case of Welch, Appellant, vs. Henry (50 Sup. Ct. 
Reporter, 121) decided by the Supreme Court of the United 
States, November 13, 1038, suit was brought to recover an 
income tax imposed by the State of Wisconsin under a statute 
challenged on the ground of its discriminatory and retro¬ 
active character. The taxpayer there paid the tax under pro¬ 
test and brought the suit for its recovery. No claim was 
made in that case that the protest did not constitute an in¬ 
voluntary payment of the tax. 

While going into the history and an analysis of the adjudi¬ 
cated cases dealing with the subject of the right of a taxpayer 
to bring suit to recover taxes alleged to lie illegally assessed 
is interesting to the lawyer and brief writer, it appears to us 
that the right of this petitioner to bring the proceeding to 
the Board of Tax Appeals, after the payment of the tax in 
the circumstances which it did, and after written protest, is 
fully supported by the opinion of Mr. Justice Holmes in the 
case of Atchison, Topeka & Santa Fe Ry. Co. v. Timothy 
O'Connor, 223 U. S. 280, 285. The statutory duress in peti- 
tioners tax assessment here under consideration was much 
more severe than in the case decided by Mr. Justice Holmes. 
The discussion in the opinion in that case of the present day 
rule on the right of one, who denies the legality of a tax, to 
bring suit after protest, for the recovery thereof, is such a 
clear and illuminating brief on the subject that we quote it 
as follows: 

“It is reasonable that a man who denies the legality 
of a tax should have a clear and certain remedy. The 
rule being established that, apart from special circum¬ 
stances he cannot interfere by injunction with the State’s 
collection of its revenues, an action at law to recover 
back what he has paid is the alternative left. Of course, 
we are speaking of those cases where the State is not put 
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to an action if the citizen refuses to pay. In these latter 
he can interpose his objections by way of defense, but 
when, as is common, the State has a more summary 
remedy, such as distress, and the party indicates by 
protest that he is yielding to what he cannot prevent, 
courts sometimes perhaps have l>een a little slow to 
recognize the implied duress under which payment is 
made. But even if the State is driven to an action, if at 
the same time, the citizen is put at a serious disadvan¬ 
tage in the assertion of his legal, in this case of his 
constitutional, rights, by defense in the suit, justice may 
require that he should be at liberty to avoid those dis¬ 
advantages by paying promptly and bringing suit on 
his side. He is entitled to assert his supposed right on 
reasonably equal terms. (See Ex parte Young, 209 U. S. 
123, 14G.) If he should seek an injunction on the prin¬ 
ciple of that case and of Western Union Telegraph Co. 
v. Andrews, 21G U. S. 165, he would run the same risk 
as if he waited to be sued. 

“In this case the law, beside giving an action of debt 
to the State, provides that every corporation that fails 
to pay the tax shall forfeit its right to do business within 
the State until the tax is paid, and also shall pay a 
penalty of ten per cent for every six months or fractional 
part of six months of default after May 1 of each year. 
It may be that the forfeiture of the right to do business 
would not be authoritatively established except by a 
quo warranto provided for in a following section, but 
before or without the proceeding, the effect of the for¬ 
feiture clause upon the plaintifFs subsequent contracts 
and business might lie serious (see Ludwig v. Western 
Union Telegraph Co., 21G U. S. 146), and in event 
the penalty would go on accruing during all the time 
that might be spent l>efore the validity of the defense 
could l>e adjudged. As appears from the decision below, 
the plaintiff could have had no certainty of ultimate 
success, and we are of the opinion that it was not called 
upon to take the risk of having its contracts disputed 
and its business injured, and of finding the tax more or 
less nearly doubled in case it finally had to pay. In 
other words, we are of the opinion that the payment was 


Hi GENERAL ELECTRIC SUPPLY CORE. VS. GIST. OF COLUMBIA 


made under duress. See Guar. S. & Go. vs. Shannon, 
decided this day, post p. 408.” 

In the opinion in the Gaar, Scott & Co. case referred to 
above, the Court said: 

“Neither a statute imposing a tax, nor the execution 
thereunder, nor a mere demand for payment, is treated 
as duress. It does not necessarily follow that there will 
l>e duress of goods. Or, if there is. the citizen, to avoid 
the consequences of the duress, may pay the money, 
regain the use of his property, and maintain a suit for 
the recovery of what has been exacted from him. The 
legal remedy redresses the wrong. But he has the same 
right to sue if he pays under compulsion of a statute 
whose self-executing provisions amount to duress. An 
act which declares that where the franchise tax is not 
paid by a given date, a penalty of twenty-five per cent 
shall l>e incurred, the license of the company shall lie 
cancelled, and the right to sue shall be lost, operates 
much more as duress than a levy on a limited amount of 
property. Payment to avoid such consequences is not 
voluntary but compulsory, and may lie recovered back. 
Swift Go. v. United States, 111 U. S. 22. 20: Robertson 
v. Frank Bros. Go. 132 U. S. 17. 23: Oceanic Navigation 
Go. v. Stranahan. 21-1 U. S. 320, 329: Atchison. Topeka 
& Sante Fe R. R. v. O'Gonnor. decided this day, ante. 
p. 280.” 

In the opinion in the case of Hill vs. District of Columbia. 
7 Mackey (D. C.) 481, Mr. Justice Bradley said, at page 480: 


“In our judgment the payment of money to an official, 
as in the present case, to avoid onerous penalty, though 
the imposition of that penalty might have been illegal, 
was sufficient to make the payment an involuntary one ” 
(Italics ours.) 

Here is used the same word “involuntary” that is used in 
Section 6 of Title IX of the Act, approved May 16, 1938, pur¬ 
suant to which these proceedings have been brought, and 
what constitutes an “involuntary” payment of a tax, as de¬ 
fined by the Supreme Court in the decision in the Gaar, Scott 
& Co. (supra) case fully matches the involuntary payment 
made by the Petitioner herein. 
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The Court has recognized and adhered to the rule as enun¬ 
ciated by the Supreme Court in the opinions quoted, par¬ 
ticularly in the case of Thompson vs. Deal, 92 F. (2d) 478 
(Court of Appeals D. C. 1937). In that case the opinion re¬ 
fers to some of the cases of the Supreme Court cited above, 
follows them, and uses this language: 

“Whatever may have been the old rule as to the char¬ 
acteristics of duress and coercion, a more liberal view 
prevails, and ought to prevail, today—a change of view¬ 
point which has arisen as government has extended its 
control over the domestic concerns of the citizens.” 

Again, the Court said: 

“We think it is manifest from what is said in the case 
just cited that the question of whether a payment is vol¬ 
untary or involuntary has been in large measure relieved 
of the artificial tests formerly applied by some 
courts. * * *” 

It is submitted that in the circumstances, payment of the 
tax under written protest was the only course that the peti¬ 
tioner in this proceeding could adopt. In yielding to the 
Assessor's demands, it acted under compulsion, and the pay¬ 
ment was involuntary both in law and in fact, consequently, 
the Board of Tax Appeals should not have dismissed the pro¬ 
ceedings, but should have decided the case on its merits. 

IX. 

Title VI of the District of Columbia Revenue Act, ap¬ 
proved August 17, 1937. under which the tax was exacted of 
the Petitioner, is void, because it is, as applied, an attempted 
regulation of, and burden on interstate commerce, prohibited 
by Article I, Section 8, Clause 3, of the Constitution of the 
United States. 

The petitioner made its return of the amount of the gross 
receipts of its business carried on only in the District of 
Columbia. The officers of the respondent call the tax im¬ 
posed on the petitioner a “tax on privilege of doing business” 
(Record, pages 11 and 28). States have at various times 
sought to impose taxes in various forms and under various 
names, that burdened interstate commerce, but the Supreme 
Court has. since John Marshall was its Chief Justice, uni- 
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versally held acts of State legislatures imposing privilege or 
gross receipts taxes based on interstate sales to be in contra¬ 
vention of the Federal Constitution. 

The States of Indiana and Washington in very recent years 
by acts of their legislatures have imposed a tax on the gross 
receipts of domestic corporations doing an interstate busi¬ 
ness. In each of these cases the United States Supreme 
Court held that the tax was an unconstitutional burden on 
interstate commerce. There is no necessity of reviewing the 
great array of authorities on the question of state burden on 
interstate commerce. It seems quite sufficient to bring the 
Court’s attention to the late cases involving the construction 
of the Indiana statute and the Washington statute. In the 
case involving the Indiana statute, where the State sought to 
impose a tax of one per cent upon all gross receipts of a 
domestic corporation received from both intrastate and inter¬ 
state sales (Adams Mfg. Co. vs. Storen, 304 U. S. 307), the 
opinion of the Court says this: 

“The vice of the statute as applied to receipts from in¬ 
terstate sales is that the tax includes in its measure, 
without apportionment, receipts derived from activities 
in interstate commerce: and that the exaction is of such 
a character that if lawful it mav in substance lie laid to 
the fullest extent by states in which the goods are sold 
as well as those in which they are manufactured. Inter¬ 
state‘commerce would thus be subjected to the risk of a 
double tax burden to which intrastate commerce is not 
exposed, and which the commerce clause forbids. We 
have repeatedly held that such a tax is a regulation of, 
and a burden upon, interstate commerce prohibited by 
Article I. Sec. 8 of the Constitution.” 

In the Washington State case, Gwinn, White & Prince, 
Inc. vs. Henneford, 50 Supreme Court Rep. 325, the opinion 
of the Court says this: 

“If Washington is free to exact such a tax, other states 
to which the commerce extends may, with equal right, 
lay a tax similarly measured for the privilege of conduct¬ 
ing with their respective territorial limits the activities 
there which contribute to the service. The present tax, 
though nominally local, thus in its practical operation 
discriminates against interstate commerce, since it im- 
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poses upon it, merely because interstate commerce is 
being done, the risk of a multiple burden to which local 
commerce is not exposed.” 

It seems clear from the statements in the opinions of the 
Supreme Court in the Indiana and Washington cases 
(supra), that no further argument is necessary to convince 
this Court that the statute here in question does lay a pro¬ 
hibited burden on interstate commerce and is void for that 
reason. We are supported in that view by the very elucidat¬ 
ing opinion of Mr. Justice Bailey of the United States Dis¬ 
trict Court for the District of Columbia in the case of Dis¬ 
trict Grocery Stores, Inc. vs. District of Columbia (decided 
July 21, 1938) 24 Fed. Supp. 447, wherein he held that the 
statute here under consideration, as applied to one solely en¬ 
gaged in interstate commerce, is unconstitutional. 

Ever since the Supreme Court in Robbins vs. Taxing Dis¬ 
trict of Shelby County (1887), 120 U. S. 489, laid down the 
universal and fundamental principles that “negotiation of 
sales of goods which are in another state, for the purpose of 
introducing them in the state in which the negotiations are 
made is interstate commerce” and can not be burdened bv anv 
tax other than that permitted by virtue of the police power 
of the state, the principles have been sustained by the Su¬ 
preme Court in its various decisions on the subject, including 
the late cases on the Indiana and Washington statutes. 

III. 

The Congress by Article I, Section 8 of the Constitution, 
has power to exercise exclusive legislation for the seat of the 
Government of the United States. There has been no direct 
judicial determination of the status of the District of 
Columbia in the interpretation and application of the inter¬ 
state commerce clause of the Constitution. The legislation 
here in question was enacted solely for the purpose of raising 
revenue to maintain the District Government. However, 
petitioner contends that in the application of laws affecting 
interstate commerce, the District of Columbia has the status, 
or should be placed in the position of a state. In the Robbins 
case the Court said: 

“In the matter of interstate commerce the United 
States are but one country, and are and must be subject 
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to one sj'stem of regulations, and not a multitude of 

systems 

* 3 

and in the Gwinn, White & Prince, Inc., case, 59 Sup. Court 
Rep. 325, the Court clearly points out that such a tax locally 
exacted in one state, in its practical operation, discriminates 
against interstate commerce, and if other states should exact 
a tax on the same commerce there would be a multiple 
burden. 

Chief Justice Fuller wrote the opinion in the case of 
Stoutenburgh Intendant of Washington Asylum vs. Hennick, 
129 U. S. Ill, 32 Fed. C37, in which it was held that “a then 
Legislative Assembly of the District of Columbia had no 
power to burden interstate commerce and that Congress 
could not delegate any such power.” It was held in that case 
that the imposition of a tax or license in the District of 
Columbia was indistinguishable from that held void in 
Robbins vs. Shelby County Taxing District, 120 U. S. 489, 
as being a regulation of interstate commerce so far as appli- 
able to persons soliciting, as Ilennick was, the sale of goods 
on behalf of individuals or firms doing business outside the 
District, and it was also held that the business referred to 
is definitely assigned to that Class of subjects which calls for 
uniform rules and national legislation, and can not be treated 
as a mere matter of local concern. The decision in the 
Stoutenburgh case should lie very convincing with respect to 
petitioner’s argument that the Congress can not pass a 
revenue act for the District of Columbia that lays a burden 
on interstate commerce. Relying on the decision in Robbins 
vs. Taxing District of Shelby County (120 U. S. 489) and 
Stoutenburgh 129 U. S. 141 (supra), the Court of Appeals 
of the District of Columbia in Beitzel vs. District of 
Columbia, 21 App. D. C. 49, said that a license of the District 
imposed on persons engaged in carrying on any business, 
trade, profession or calling in the District, while broad in its 
terms, was not intended to apply to business of soliciting 
orders in interstate commerce, and that to impose a license 
tax under that law upon agents of non-resident merchants 
soliciting from persons resident in the District to l>e filled 
and supplied to such resident persons from outside the Dis¬ 
trict, would be in utter disregard of the principles decided in 
the Robbins and Stoutenburgh cases. A state certainly 



GENERAL ELECTRIC SUPPLY CORP. VS. I)1ST. OF COLUMBIA 21 


could not legally impose such a business privilege tax or 
gross receipts tax, as the District has now imposed on this 
petitioner, and there seems to be no arguable reason why the 
District can impose it, or why the Constitutional require¬ 
ment of uniformity throughout the entire country geograph¬ 
ical lv should not apply. 

IV. 

The act of the Assessor in making a calculation of the peti¬ 
tioner's gross receipts on a basis of 205 days before the pas¬ 
sage of the Act of August 17, 1937, when, as a matter of fact, 
it began business on February 1, 1937, and had no receipts 
before then, was an arbitrary, discriminatory, and unequal 
assessment. The assessor, no doubt, acted on what seemed 
to him to lie his duty under the provisions of the second para¬ 
graph of Section 5, Title VI, of the Act of August 17, 1937, 
which provides that if the tax payer has not been engaged in 
business for an entire year prior to the approval of the Act 
(August 17, 1937), then the tax imposed shall be measured 
by his gross receipts for the period during which he was en¬ 
gaged, multiplied by a fraction, the numerator of which shall 
be 305 and the denominator of which shall be the number of 
days during which he was so engaged. Thus a tax is laid on 
a calculated amount of gross receipts that were never re¬ 
ceived by the petitioner. It was in business in the District 
of Columbia only for a period of six months and seventeen 
days, in all, 198 days, before the enactment of Title VI on 
August 17, 1937. It made its return of its gross receipts up 
to that date. To make an assessment on an amount over 
and above what the petitioner received during the period it 
was in business liefore the enactment of the law, is arbitrary 
and discriminatory, and the statute can not stand the tests 
of constitutionality. It violates the equal protection and due 
process clause of the Fourteenth Amendment. The statute 
here in question is retroactive, and is not challenged on the 
ground of its retroactivity. It is likely that upon such chal¬ 
lenge. it would l>e sustained (See Welch vs. Henry, decided 
by IT. S. Supreme Court, November 21. 1938, and numerous 
cases therein cited) but the tax imposed on the petitioner in 
this case was calculated on an amount equal in round num- 
bers to about $900,000 more than its actual gross receipts 
during the year prior to August 17. 1937. Tn the Welch vs. 
Henry case, the tax was challenged because the receipt of the 
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income antidated the statute, but in this case, the petitioner 
challenges the tax because it is calculated on an amount that 
constituted some $900,000 more than the actual gross re¬ 
ceipts received by the petitioner during the year immediately 
prior to the enactment. Persons who engaged in business for 
less than a year prior to August 17, 1937, should not be 
treated less favorably than those who were engaged during 
a whole year prior thereto. When the petitioner engaged in 
business on February' 1, 1937, it could not have foreseen the 
nature or amount of the tax burden to be imposed. In the 
elaborate opinion in Flint Vs. Stone Tracy Co., 220 U. S., 
107, which found the Act of Congress, approved August 5, 
1909, known as “the corporation tax” law to be within con¬ 
stitutional limitations will be found the whole array of 
Supreme Court authorities on the taxing power and an 
analysis thereof. The Act there under consideration im¬ 
posed an excise on the carrying on or the doing business in 
a corporate or quasi-corporate capacity. The opinion covers 
the whole held of reasoning, and the then decided cases on 
the power to impose such a tax. It cites the case of Bell Gap 
R. Co. vs. Pennsylvania, 134 U. S. 232, wherein the Court 
said that the provision in the 14th Amendment that no state 
shall deny to any person within its jurisdiction the equal 
protection of the laws, was not intended to prevent a State 
from adjusting its system of taxation in all proper and 
reasonable ways. It says that it may if it chooses, exempt 
certain classes of property from any taxation: it may impose 
different specific taxes upon different trades and professions, 
and may vary the rates of excise upon various products. All 
such regulations, and those of like character, as long as they 
proceed within reasonable limits and general usage, are 
within the discretion of the legislature. However, in none 
of the decisions that we have been able to find is it intimated 
that a tax can l>e calculated, and imposed on a baseless 
amount, or an amount that had no existence in fact. 
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Conclusion. 

In. view of the foregoing, it is confidently urged that the 
Board of Tax Appeals of the District should not have dis¬ 
missed petitioner's petition for refund of the tax paid, and 
that such order be reversed, and that the tax so paid by the 
petitioner, and interest be refunded. 

Respectfully submitted, 


JOHN WALSH, 

1317 F Street, X. W., 

Washington, D. C., 

Attorney for Petitioner. 

W. T. Sheals, 

1 River Road, 

Schenectady, New York, 

Of Counsel. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
January Term, 1939 
No. 7320 


GENERAL ELECTRIC SUPPLY CORPORATION, 

Petitioner, 

vs. 

DISTRICT OF COLUMBIA, 

Respondent. 


BRIEF ON BEHALF OF THE RESPONDENT 
STATEMENT OF THE CASE 

This is an appeal under the provisions of Title IX of the 
Act of Congress entitled “An Act To Amend the District of 
Columbia Revenue Act of 1937, and for other purposes,” ap¬ 
proved May 16, 1938, from a decision of the Board of Tax 
Appeals for the District of Columbia dismissing petitioner’s 
appeal with respect to business privilege taxes, and penalty 
thereon, in the sum of $4,750.55 upon failure to prove that 
such amount was paid involuntarily and under circumstances 
which according to law would entitle the taxpayer to the right 
to sue at law for the recovery of such tax and penalty, and 
holding that an additional business privilege tax in the sum 
of $217.59 was not collected from the petitioner erroneously. 
Section 6 of Title IX, supra, provides: 

“Any taxpayer who shall have paid within three years 
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immediately preceding the approval of this Act any tax 
to the District involuntarily, and under circumstances 
which according to law would entitle such taxpayer to the 
right to sue at law for the recovery of such tax, may 
within ninety days from the approval of this Act, appeal 
from the imposition of such tax in the same manner and 
to the same extent as set forth in sections 3 and 4 of this 
title.” 

Section 3 of Title IX, supra, provides: 

“Any person aggrieved by any assessment by the Dis¬ 
trict against him of any personal property, inheritance, 
estate, business privilege, gross receipt, gross earnings, or 
insurance premiums tax or taxes, or penalties thereon, 
may, within ninety days after notice of such assessment, 
appeal from such assessment to the Board, provided such 
person shall first pay such tax, together with penalties 
and interest due thereon, to the collector of taxes of the 
District of Columbia under protest in writing. The mail¬ 
ing to the taxpayer of a statement of taxes due shall be 
considered notice of assessment with respect of such taxes. 
The Board shall hear and determine all questions arising 
on said appeal and shall make separate findings of fact 
and conclusions of law, and shall render his decision 
thereon in writing. The Board may affirm, cancel, re¬ 
duce, or increase such assessment.” 

The business privilege taxes here in question were imposed 
by Title VI—Tax on Privilege of Doing Business—District of 
Columbia Revenue Act of 1937, approved August 17, 1937, 50 
Stat. 693 (Section 790, Title 20, D. C. Code 1929, Supplement 
III). Pursuant to the provisions of said title, petitioner re¬ 
ported gross receipts for the period February 1, 1937, to Au¬ 
gust 17, 1937 (date business in District of Columbia was com¬ 
menced to date of approval of the Act), in the total amount 
of $1,023,825.10 (Rec. pp. 5, 39, 53); in accordance with the 
provisions of Section 5, Title VI (quoted infra, Part II), the 
Assessor determined petitioner’s taxable receipts (after de¬ 
ducting $2,000 exemption) to be $1,885,345.35, and on Decem¬ 
ber 14,1937, a gross tax in the sum of $7,541.42, or a net tax of 
$4,680.34 (after deducting tangible personal property taxes 
paid by petitioner allowed as a credit by Section 6 of Title VI), 
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was assessed against the petitioner (Rec. pp. 11, 42). The 
first half of such tax, together with a penalty of S70.21, was 
paid under protest on March 3, 1938, and the second half was 
paid under protest on March 31, 1938 (Rec. pp. 42, 46, 47 and 
48). Thereafter, in auditing petitioner’s return of gross re¬ 
ceipts, it was discovered that the Assessor had failed to in¬ 
clude in the receipts upon which the above-mentioned assess¬ 
ment was made the sum of $29,509.24, representing receipts 
from sales of service and parts in the District of Columbia 
(Rec. pp. 18, 42); and on May 7, 1938, the assessment of 
business privilege taxes against the petitioner was increased 
by $217.59, which sum was paid under protest on May 7, 1938 
(Rec. pp. 19,42,49). 

ARGUMENT 

I 

The business privilege taxes here in question were paid volun¬ 
tarily. 

It is firmly established that taxes voluntarily paid cannot 
be recovered back, and payments with knowledge and with¬ 
out compulsion are voluntary. 

Union Pac. R. Co. v. Dodge County, 98 U.S. 541, 25 L. Ed. 
196; 

Chesebrough v. United States, 192 U.S. 253; 

Heckman & Co. v. I. S. Dawes & Son Co., Inc., 56 App. D.C. 
213, 12 F. (2d) 154; 

Blanks v. Hazen, 66 App. D.C. 118, 85 F. (2d) 284; 

Georgetown College v. District of Columbia, MacArthur 
and Mackey’s Rep. (11 D.C.) 43; 

Security Nat. Bank of Watertown, S. D. v. Young, 55 F. 
(2d) 616; 

Fox v. Edwards, 287 F. 669, 34 A.L.R. 973; 

Warner v. Walsh, 27 F. (2d) 952, 954; 

Phillips v. City of Portsmouth, 115 Va. 180, 78 S.E. 651. 

It is equally well established that the mere statement that 
the tax was paid under protest is not sufficient to make it an 
involuntary payment. 
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Goar, Scott & Co. v. Shannon, 223 U.S. 468; 

Union Pac. R. Co. v. Dodge County, supra; 

Security Nat. Bank of Watertoum, S. D.v. Young, supra; 

Blanks v. Hazen, supra; 

Georgetown College v. District of Columbia, supra; 

Beck v. State, 196 Wise. 242, 219 N.W. 197, certiorari denied 
278 U.S. 639. 

Generally, as to what constitutes voluntary payment, see: 

Cooley on Taxation, 4th Ed., Vol. 3, p. 2566, et seq.; 

21 R.C.L. 141. et seq.; 

Dillon Municipal Corporations, 5th Ed., Vol. 4, p. 2831, et 
seq.; 

61 Corpus Juris 986, where the writer states: 

“A payment is voluntary, in the sense that no action 
lies to recover back the amount, not only where it is 
made willingly and without objection, but in all cases 
where there is no compulsion or duress, or any immediate 
and urgent necessity therefor, as a means of preventing 
an immediate seizure of the taxpayer’s person or prop¬ 
erty, or of releasing his person or property from existing 
detention, * * * ” 

citing, among other cases, Union Pac. R. Co. v. Dodge County, 
supra, and Heckman & Co. v. I. S. Dawes & Son Co., Inc., 
supra. 

Continuing on page 988, the author says: 

“To render a payment compulsory such pressure must 
be brought to bear on the taxpayer as to interfere with 
the free enjoyment of his rights of person or property, 
and the compulsion must furnish the motive for the pay¬ 
ment. There is duress in this sense when the taxpayer 
has been placed under arrest, or when there has been a 
distraint or seizure of his chattels, for the purpose of 
compelling him to pay the tax. A tax legally due cannot 
be recovered back, even though the taxpayer was ille¬ 
gally arrested to enforce payment.” 

Since there is no statute in the District of Columbia de¬ 
fining the circumstances under which payment of taxes must 
be made to entitle the taxpayer to the right to sue at law for 
the recovery thereof, any right of recovery of such taxes must 
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be under the common law rule. See Brunson v. .Crawford, 
County Levee Dist., 101 Ark. 24, 153 S.W. 828, 44 L.R.A. 
(N.S.) 293, 295. 

It is universally conceded that the common law rule govern¬ 
ing the right to sue at law for the recovery of taxes is accur¬ 
ately stated in the case of Union Pac. R. Co. v. Dodge County, 
supra. See Dillon, Municipal Corporations, 5th Ed., Vol IV, 
Sec. 1624. In the most recent decision in this jurisdiction. 
Blanks v. Hazen, supra, this Court quoted at length from the 
Union Pacific case and held that the right of recovery in this 
jurisdiction must be under the common law rule there laid 
down. In that case the railroad company had paid taxes on 
lands owned in Dodge County. At the time the payments 
were made, the company filed with the treasurer a notice in 
writing that it protested against the taxes paid for the reason 
that they were illegally and wrongfully assessed and levied, 
and were wholly unauthorized by law, and that suit would be 
instituted to recover back the money paid. In holding that 
the payment was not made under compulsion, the Supreme 
Court adopted the language of the Court in the case of 
Wabaunsee Co. v. Walker, 8 Kans. 431, holding: 

“Where a party pays an illegal demand with a full 
knowledge of all the facts which render such demand 
illegal, without an immediate and urgent necessity there¬ 
for, or unless to release his person or property from de¬ 
tention, or to prevent an immediate seizure of his person 
or property, such payment must be deemed voluntary and 
cannot be recovered back. And the fact that the party 
at the time of making the payment files a written protest 
does not make the payment involuntary.” 

The Court continued: 

“The real question in this case is, whether there was 
such an immediate and urgent necessity for the payment 
of the taxes in controversy as to imply that it was made 
upon compulsion. The treasurer had a warrant in his 
hands which would have authorized him to seize the goods 
of the company to enforce the collection. This warrant 
was in the nature of an execution running against the 
property of the parties charged with taxes upon the lists 
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it accompanied, and no opportunity had been afforded 
the parties of obtaining a judicial decision of the ques¬ 
tion of their liability. As to this class of cases Chief 
Justice Shaw states the rule in Preston v. Boston, 12 
Pick., 14 as follows: ‘When, therefore, a party not lia¬ 
ble to taxation is called upon peremptorily to pay upon 
such a warrant, and he can save himself and his prop¬ 
erty in no other way than by paying the illegal demand, 
he may give notice that he so pays it by duress and not 
voluntarily, and by showing that he is not liable, recover 
it back as money had and received/ ” 

Petitioner here, however, contends that the business privi¬ 
lege taxes here in question were paid “involuntarily, and under 
circumstances which according to law would entitle such tax¬ 
payer to the right to sue at law r for the recovery of such tax.” 
In support of such contention, petitioner relies on the follow¬ 
ing cases: Herold v. Kahn , 159 F. 608; International Paper 
Co. v. Burrill, 260 F. 664; Atchison, Etc., Ry. Co. v. O’Connor, 
223 U.S. 280; Hill v. District of Columbia, 7 Mackey (D.C.) 
481; and Thompson v. Deal, 67 App. D.C. 327, 92 F. (2d) 478. 

In the case of Atchison, Etc., Ry. Co. v. O’Connor, supra, 
the plaintiff sought to recover money paid to the State of 
Colorado as taxes upon its capital stock. The statute provided 
that every corporation that failed to pay the tax would for¬ 
feit its right to do business within the state until the tax was 
paid, and also pay a penalty of ten per cent for every six 
months or fractional part of six months of default after May 
1 of each year. The court pointed out that “the effect of the 
forfeiture clause upon plaintiff’s subsequent contracts and 
business might be serious” and stated: “ # * # we are of 
opinion that it was not called upon to take the risk of having 
its contracts disputed and its business injured and of finding 
the tax more or less nearly doubled in case it finally had to 
pay. In other words, we are of opinion that the payment was 
made under duress. See Gaar Scott & Co. v. Shannon, decided 
this day, post, p. 468.” The case relied on involved a suit to 
recover taxes paid under protest to the State of Texas. The 
statute provided that if the tax was not paid by May 1st a 
penalty of twenty-five per cent should be added, and if not 
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paid by July 1st the permit to do business in the state should 
be forfeited “without judicial ascertainment” and the com¬ 
pany deprived of the right to sue in the courts. The plaintiff 
alleged that the Secretary of State had mailed to the company 
a circular calling attention to the provisions of the act, and, 
under duress of this statute, the company had, before May 1st, 
paid the tax demanded under protest and with written notice 
that it reserved the right to sue for the recovery of the amount 
exacted by an unconstitutional law. The Court of Appeals 
of Texas sustained defendant’s demurrer to the complaint. 
In affirming the judgment of the Court of Appeals, the Su¬ 
preme Court stated: 

“Neither a statute imposing a tax, nor the execution 
thereunder, nor a mere demand for payment, is treated 
as duress. It does not necessarily follow that there will 
be a levy on goods. Or, if there is, the citizen, to avoid 
the consequences of the levy, may pay the money, regain 
the use of his property and maintain a suit for the re¬ 
covery of what has been exacted from him. The legal 
remedy redresses the wrong. But he has the same right 
to sue if he pays under compulsion of a statute, whose 
self-executing provisions amount to duress. An act 
which declares that where the franchise tax is not paid 
by a given date a penalty of twenty-five per cent shall 
be incurred, the license of the company shall be cancelled, 
and the right to sue shall be lost, operates much more as 
duress, than a levy on a limited amount of property. 
Payment to avoid such consequences is not voluntary 
but compulsory, and may be recovered back * * *. 

“If, therefore, the plaintiff had been included in the 
class to which this statute applied, and under the duress 
of its automatically enforced provisions, had paid the 
tax to avoid the disruption of its business, it could have 
maintained an action to recover the amount thus ex¬ 
acted.” (Italics added.) 

It is therefore apparent that the duress in the Atchison Ry. 
case, supra, was the self-executing statutory provision under 
which the company ran the risk of having its contracts dis¬ 
puted and its business injured. In the Garr, Scott case, supra, 
decided the same day, where payment was made under written 



8 


protest and notice that the taxpayer reserved the right to sue, 
the payment was held to be voluntary and recovery was de¬ 
nied. 

In the case of Herold v. Kahn, supra, there was a demand 
by the collector in addition to a mistake of fact on the part of 
the taxpayer. On page 612 , it is stated: 

“In the case at bar. however, there was more than the 
simple payment of the tax under protest as to its ille¬ 
gality, as it was paid upon the demand of the collector, 
coupled with a threat that unless promptly paid, the 
same would be collected with a penalty and interest at 
1 per centum per month. Payment made upon such a 
demand from a government official, acting within the 
general scope of his authority, constituted such duress as 
clearly made such payment involuntary. * * * there 
was not that full knowledge of all the facts and circum¬ 
stances of the case as would make the payment volun¬ 
tary, in that the fact of the death of the life tenant be¬ 
fore the assessment was made was not known to the 
plaintiffs below.” 

The case of International Paper Co. v. Burrill, supra, was 
a District Court case in which it was held that implied duress 
was warranted because of the drastic penalties provided in 
the Massachusetts statute. The sections of the Massachusetts 
statute referred to by the court required the filing of a certifi¬ 
cate of condition by each foreign corporation and provided 
that such certificate could not be filed until an excise tax of 
one-fiftieth of one per cent of the par value of the capital stock 
of such corporation had been paid. For failure to file the cer¬ 
tificate within thirty days after written notice of default, the 
statute provided that such corporation should forfeit to the 
Commonwealth not less than five dollars nor more than ten 
dollars for each of the first fifteen days of default and not 
less than ten dollars nor more than two hundred dollars for 
each day thereafter during which such default continued. It 
was provided that such penalties might be recovered in a suit 
by the Commonwealth, or by information in equity on which 
the court might issue an injunction restraining further pro- 
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secution of business until such penalties and forfeitures had 
been paid. 

The case of Hill v. District of Columbia, supra, was a suit 
to recover annual license taxes paid to the District of Colum¬ 
bia for six successive years from the year ending April 1, 1882, 
to the year ending April 1, 1887, inclusive. Plea of the Stat¬ 
ute of Limitations was sustained as to the first three pay¬ 
ments. Plaintiff testified that in 1S84 he refused to take out 
a license, was arrested, prosecuted and fined $200; that upon 
being notified about the license tax due for the year 1885 that 
unless he paid such license he would be subjected to arrest, 
he took out the license for said year, paying the $200 fee there¬ 
for; that he would not like to say whether he had been ar¬ 
rested for the nonpayment of the license tax for any other 
year than the year 1884, but the records would show as to 
that. The Court held payment under such circumstances was 
involuntary. 

The facts regarding the payments considered in Thompson 
v. Deal, supra, were similar to those in the case of Union Pacific 
R.R. Co. v. Public Service Comm., 248 U.S. 67, upon which 
this Court relied. The appellants were required to purchase the 
certificates, as the choice of the least of several evils, in order 
to sell their cotton. And it was held that the payments were 
made under such an urgent necessity as to imply that they 
were made under compulsion. 

It is apparent that the facts in none of the cases cited by 
petitioner are analogous to the circumstances surrounding 
payment of the taxes here in question. Respondent concedes 
that there may be implied duress where the self-executing pro¬ 
visions of a statute threaten destruction of a taxpayer’s busi¬ 
ness, as in the Atchison, Etc., Ry. Co. case, or where the pe¬ 
culiar circumstances create an urgent necessity for the pay¬ 
ment, as in the case of Thompson v. Deal, supra, and other 
cases relied on by the petitioner. There are no self-executing 
provisions in the District statute and the payment here in 
question was not made under such immediate or urgent neces¬ 
sity as to imply that it was made under compulsion. 

Petitioner refers to penalties provided in the statute for 
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failure to obtain a license, file a return and pay the tax when 
due, and contends that such penalties, together with the au¬ 
thority granted the Commissioners to revoke licenses, consti¬ 
tute sufficient duress to make the payment here in question 
involuntary. Petitioner obtained its business privilege license 
and filed its return within the time required by law and could 
not have been subject to any penalties in connection there¬ 
with. In any event, filing returns and obtaining licenses are 
unrelated to payment of taxes, and penalties for failure to 
comply with the provisions of the statute requiring filing of 
returns and obtaining licenses could not operate to make the 
payment of taxes under duress. 

In the last paragraph of Section 2. Title VI, supra, it is pro¬ 
vided : 

“The Commissioners may, after hearing, revoke any 
license issued hereunder for failure of the licensee to 
file a return or corrected return within the time required 
by this title or to pay any installment of tax when due.” 

The petitioner here filed its return within the time required 
by Title VI. Payment of the first half of the taxes due was 
made three months late. Payment of the second half of such 
taxes was made when due. At no time did the Commissioners, 
or any District official, have authority to revoke petitioner’s 
license to engage in business in the District of Columbia. 
Even if petitioner had failed or refused to pay either install¬ 
ment of the tax, the Commissioners would not have been au¬ 
thorized to revoke petitioner’s license until after the petitioner 
had been given an opportunity for hearing. Xo official of the 
District having made any threat in connection with the re¬ 
vocation of petitioner’s license, and no official of the District 
having any authority, at the time of the payments in question, 
to make any such threats or take any action in connection 
therewith, there could have been no cause for apprehension 
on the part of the petitioner. In any event, mere apprehen¬ 
sion that a license will be revoked is not duress. See Standard 
Oil Co. v. Bollinger, 348 Ill. 82, 180 X.E. 396. where it was 
observed: 
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“The fact that appellant believed that the penalties 
provided by the act would be operative against it if such 
tax was not paid is not sufficient to show involuntary pay¬ 
ment. Such might be said of the payment of any tax.” 

See also: 

Strachen Shipping Co. v. Savannah, 16S Ga. 309, 147 S.E. 
55; 

Sims v. Mer Rouge, 141 La. 91, 74 So. 706; 

Schoenfeld v. Bradford, 16 Pa. Supr. Ct. 165; 

Cahaba v. Burnett, 34 Ala. 400; 

Ligonier v. Ackerman, 46 Ind. 552. 15 Am. Rep. 323. 

Therefore, the only provision of the statute which might 
possibly be construed as constituting constructive or implied 
duress is the provision in Section 7 of Title VI for the collec¬ 
tion of pecuniary penalties for failure to pay either install¬ 
ment of the tax within the time allowed. Section 7 provides: 

“The taxes imposed hereby shall be due thirty days 
after the approval of this Act and may be paid without 
penalty to the collector of taxes of the District of Co¬ 
lumbia in equal semi-annual installments in the month* 
of September and March following. If either of said 
installments shall not be paid within the month when 
the same is due. said installment shall thereupon be in 
arrears and delinquent and there shall be added and col¬ 
lected to said tax a penalty of 1 per centum per month 
upon the amount thereof for the period of such delin¬ 
quency, and said installment with the penalties thereon 
shall constitute a delinquent tax.” 

The only question presented in this appeal is whether the 
imposition of a penalty of 1 per centum per month for failure 
to make payment within the time prescribed by law is suffi¬ 
cient to make the payment of such taxes compulsory and 
under duress. To hold that the penalty provisions of Section 
7. Title VI. supra, made payment of the tax involuntary would 
be to say that all payments of taxes in the District of Colum¬ 
bia are under duress. 

In Cincinnati A . (). and T. l\ A\ Co. v. Hamilton County, 
120 Tenn. 1. 113 S.W. 361. the statute required that the taxes 
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remaining unpaid on the date when they became delinquent 
"shall be immediately collected by distress and sale." and the 
payment was made on tin* last day before the same became de¬ 
linquent and enforceable, for the purpose, not only of avoiding 
distress, but of preventing the'attachment of a penalty of 1 
percent per month, and interest on the next day. It was con¬ 
tended by counsel in that case that the taxpayer was not re¬ 
quired to wait until the penally had accrued against him. and 
distress warrants actually placed in hands of the collecting 
officer, but that with these conditions imminent, and under 
the mandatory provisions of the statute, inevitable, in tin* 
absence of payment, a payment to prevent the same from oc¬ 
curring was not voluntary, but upon coercion. The court, 
however, overruled thi> contention, because of the fact that 
the payment was not made to : release the person or property 
of the taxpayer, and that the collecting officer had no power to 
enforce payment at the moment the payment was made. 

Consequently, the holding that a payment made on the day 
before the penalty attaches is voluntary is equivalent to a 
holding that such a penalty can never constitute sufficient du¬ 
ress to render a payment involuntary. Therefore, payments 
of taxes made, either before* or after delinquency, merely to 
avoid liability for pecuniary penalties are not under such du¬ 
ress as to render them involuntary. In addition to tin* au¬ 
thorities last above cited, see: 

Cnited Stales v. A tie York anti (’. M. S. S. Co., 200 I’.S. 
4SS: 

Phillips v. 07// of Portsnnntt It, supra: 

Richardson Lubricating Co • v. Kinney. 337 Ill. 122. 108 X.K. 

$$0: 

Beck v. State, .supra; 

Morris v. Mayor and C. ('.<>) Balt.. ”> dill (Md.) 244: 

Haven v. ,X< ir York. 07 App. Div. 00. 7-4 X.Y. Supp. 078 (af¬ 
firmed in 178 X.Y. Oil. 00 X.K. 1110): 

Peninsular Iron Co. v. Toicn of Crystal Palis. 00 Mich. 70. 
20 X.W. $40: 

Covington v. Lovell <£• B. Tob. Co., 204 Ky. 40. 208 SAY. 
070: 
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City of Morgan field v. Wat hen, 202 Ky. 041. 201 S.W. 12; 

Xasfivillc, C. & St. L. Ry. Co. v. Marion County , 120 Term. 
347. 108 S.W. 1058: 

Younger v. Santa Cruz County. OS ( al. 241, 0 P. 103; 

Moutgont< ry v. Cowlitz County, 14 Wash. 230. 44 P. 2o9; 

Williams v. Merritt. 152 .Mich. <121. 110 X.W . 380. 

In the case ot Security .\at. Hank o) 11 atertown, S. J). v. 
Young, supra, the Circuit Court of Appeals for the Kighth Cir- 
cuit, in denying the right to recover taxes paid under protest 
and to avoid penalties, fees. etc., imposed by the South Dakota 
statute, said: 

“There is no right at common law to recover taxes paid 
simply under protest. 

“It remains to consider whether the taxes paid were 
involuntary, in the sense that their payment was exacted 
by coercion and duress. The complaint contains no alle¬ 
gations that any taxing officer was armed with tax war¬ 
rant or other process, that there was any threat to seize 
upon any of plaintiff’s property, or cast a cloud upon the 
title* to its property, or imprison any of its officers. The 
only claim of duress or coercion is that the payments in¬ 
volved were' made through the coercion and duress of 
the South Dakota statute. The allegation is that the 
taxes have boon ‘paid by said bank under the duress and 
compulsion of the laws of the State of South Dakota.' It 
is alleged that the law of South Dakota provided that, 
if the tax on personal property should not be paid when 
due. it should be collected through the sheriff, and that, 
in addition to other large and burdensome tees and mile¬ 
age chargeable and collectible by the sheriff, there might 
be added to such taxes a penalty of 15 per cent of the 
amount due. To hold that the provisions of the statute 
constituted a constructive* duress or coercion would in ef¬ 
fect render the payment of practically all taxes involun¬ 
tary and subject to lx* recovered back. As said by the 
Supreme Court of Virginia in Phillips v. City of Ports¬ 
mouth. 115 \ a. ISO. 78 S.K. 051. 055: 'To hold that the 
imposition of a penalty which is designed to accelerate 
the prompt payment of taxes constitutes a duress would 
be to render the payment of the great bulk of our taxes 
involuntary and subject to be recovered back.’ 

‘‘True, it is alleged that the taxes were paid under pro- 
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tost, but tliis is nut sufficient to save tlit* payment from 
being voluntarv in the sense which bars a recovery of 
the taxes paid, if it was not made under any duress, 
compulsion, or threats, or under the pressure of process 
immediately available for tin* forcible collection of the 
tax. Railroad (do. v. Dodge County Commissioners. 08 
U.S. ")41. 27> L. Kd. 10b: (laar. Scott A: Co. v. Shannon. 
223 r.S. 4bs. 32 S. Ct. 23b. 7>b b. Kd. 7>10: Cnited States 
v. New York & Cuba Mail S. S. Co.. 200 U.S. 4SS. 26 S. 
Ct. 327. bO L. Kd. bliO: Chesebrough v. Cnited States. 
102 C.S. 27)3, 24 S. Ct. 262. 4S L. Ed. 432: Steffen v. 
State. It* S.D. 314. 103 N.W. 44; Dexter v. Boston. 17» * 
Mass. 247. 7>7 N.K. 370. 70 Am. St. Rep. 300: Flower v. 
Lance. 50 X. Y. 003: Williams v. Merritt. 152 Mich. 
021. 110 N.W. 3S0; Oakland Cemetery Ass’n v. Ramsey 
County. OS Minn. 404. 108 N.W. 87)7.100 N.W. 237. 110 
Am. St. Rep. 377. 

‘“The payments were therefore voluntary, and the 
most that can bo claimed for the plaintiff is that it was 
mistaken as to the law. Rut taxes voluntarily paid under 
a mistake of law cannot be recovered back. San Fran¬ 
cisco A: X. R. Co. v. Dinwiddie (C.C.) 13 F. 70S: Carr v. 
City of Memphis (C.C.A.) 22 F. (2d) 07S: C. A: .1. Michel 
Brewing Co. v. State. 10 S. I). 3i)2. 103 N.W. 40. 70 
L.R.A. oil: Steffen v. State. 19 S. D. 314. 103 N.W. 44: 
Yates v. Royal Ins. Co..;200 Ill. 202. bo N.K. 720: vol¬ 
ume 3. Cooley. Taxation (4th Kd.) para. 1204.” 


II 

Method of determining taxable gross receipts is fair and con¬ 
stitutional. 

Section 5 of Title VI. supra . provides that: 

‘“For the privilege of engaging in business in the Dis¬ 
trict of Columbia, each person so engaged shall pay to 
the collector of taxes of the District of Columbia for the 
fiscal year 1037-1038 a tax equal to two-fifths of 1 per¬ 
cent um of the gross receipts in excess of 82.000 derived 
from such business for the calendar year 1936 * * 

It is further provided that: 

‘“If a taxpayer was not engaged in business during the 
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whole of the calendar year 1930 he shall pay the tax 
imposed by this title measured by his gross receipts dur¬ 
ing the period of one year from the date when he be¬ 
came so engaged; and if such taxpayer shall not have 
been so engaged for an entire year prior to the approval 
of this Act. then tin* tax imposed shall be measured by 
his gross receipts for the period during which he was 
so engaged, multiplied by a fraction, the numerator of 
which shall be 305 and the denominator of which shall 
be the number of days during which he was so engaged." 


The business privilege tax is not a tax upon the gross re¬ 
ceipts of petitioner. Such receipts are used merely as a mea¬ 
sure of the excise for engaging in business in the District of 
Columbia during the period August 17. 1937 (date of approval 
of the Act), to June 30. 1938. The power to impose a tax on 
the privilege of engaging in business is well established; and 
it is equally well settled that the tax may be measured upon 
tin* income accruing or receipts derived from the business in 
the year preceding any fixed date. 

See: 


Ross, Raldifjc A’* Grctton, Ltd. v. Tax Comm., 260 l .S. 271; 

Xctc York v. J< rsau'it. 203 l .S. 193: 

Educational Films Cor//, v. Ward. 282 l .S. 379: 

American Mfy. Co. v. St. Louis . 250 t’.S. 459: 

HV.\7m/ Live Stock v. Bureau of Rem nuc, 303 l .S. 250. 

All persons engaging in business in the District on August 
17. 1937. had not been so engaged during the entire calendar 
year 1930 or for a full year prior to the effective date of the 
Act. Ry the above-quoted provision. C ongress sought to put 
all persons on as nearly an equal basis as possible by providing 
that in all cases the tax should bo measured upon the actual 
or computed receipts for one year. If a person was engaged 
in business in the District for the entire calendar year 1930 
or a full year prior to August 17. 1937. his actual receipts were 
used; if he was so engaged for less than a year prior to Au¬ 
gust 17. 1937. his average daily receipts for such period were 
multiplied by 305 and the tax measured upon such computed 
annual receipts. The method provided in Section 5. supra. 
appears to be the most reasonable and equitable yet devised. 
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III 


Taxes imposed by Title VI of the District of Columbia Revenue 
Act of 1937 are constitutional. 


The petitioner contends that the Board of Tax Appeals 
erred in holding that business privilege taxi's in the amount of 
$217.59 were not collected erroneously and armies that, if it is 


determined that the amount of $4.750..)") was paid involuntari¬ 
ly and under circumstances which would entitle the taxpayer 
to sue at law for the recovery thereof, this Court has the right 
to. and should, decide the case on its merits. 


Petitioner argues that the District of Columbia is a State 
within the contemplation of Article 1. Section S. Clause 3 of 
the Constitution of the United States, and that Title VI of 
thi' District of Columbia Revenue Act of 19.37 is void because 
it is an attempted regulation of. and burden upon, interstate 
commerce in violation of said Clause. 


The District of Columbia is not a State within the meaning 
of the Commerce Clause of the Constitution. An Act of Con¬ 
gress. to be valid under the Commerce Clause, must be a regu¬ 
lation of commerce with foreign nations or among the several 
States, or with the Indian Tribes. ‘‘If not so limited, it is in 
excess of the power of Congress." Trad* -Mark Cases. 100 
U.S. 96. 


In the case of H<>ve v. Jama son . 100 U.S. 395. the court 
said: 


“We see no reason for arriving at any other conclusion 
than that announced by Chief Justice Marshall in Hep¬ 
burn v. Kllzey. 0 U.S. 2 (’ranch. 445. February term. 
1805: ‘that the members of the American confederacy 
only are the states contemplated in the Constitution’: 
that the District of Columbia is not a state within the 
meaning of that instrument: and that the courts of the 
United States have no jurisdiction of cases between citi¬ 
zens of the District of Columbia and citizens of a state." 

Mr. Justice Miller, in his dissenting opinion in the case of 
Stoutenhuryh v. Urn nick. 129 U.S. 141. the majority opinion 
not expressly deciding this point, said: 
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‘‘Unless the act for which Hennick was prosecuted in 
this case was commerce with a foreign Nation, among tlie 
several States, or with an Indian Tribe, it is not an act 
over which the Congress of the United States had any ex¬ 
clusive power of regulation. * * * 

‘‘Commerce between a citizen of Baltimore, which 
Hennick is alleged to be in the prosecution in this case, 
and citizens of Washington, or of tin 1 District of Co¬ 
lumbia. is not commerce ‘among the several States.’ and 
is not commerce between citizens of different States, in 
any sense. Commerce by a citizen of one State, in order 
to come within the constitutional provision, must be 
commerce with a citizen of another State; and where one 
of the parties is a citizen of a Territory, or of the Dis¬ 
trict of Columbia, or of any other place out of a State 
of the I nion. it is not commerce among the citizens of 
the several States.” 

The power of Congress to regulate commerce in the District 
of Columbia is not derived from the Commerce Clause but 
from Clause 17. Section S of Article I. which gives the Con¬ 
gress the power “to exorcise exclusive Legislation in all Cases 
whatsoever, over such District, (not exceeding ten Miles 
square) as may. by Cession of particular States, and the Ac¬ 
ceptance of Congress, become the Seat of the Government of 
the United States.” 

El Paso &’ A". E. Ry. y.-Gutierrez, 21") U.S. S7; 

Hyde v. Southern R. Co., 31 App. 1). C. 406; 

Jefferson v. District of Columbia, 40 App. D. (’. 381; 

Atlantic Cleaners and Dyers v. United States . 2S0 U.S. 427. 
434. 

In the case of ////< r-lsland Co. v. Hawaii, 303 U.S. 300. the 
petitioners contended that a tax on public utilities imposed by 
the Territorial Legislature of Hawaii, and approved by Con¬ 
gress. constituted a burden on interstate and foreign commerce 
in violation of the Commerce C 1 use of the Federal Constitu¬ 
tion. With respect to such contention, the Court said: 

‘‘Under the Constitution. Congress has the power to 
regulate interstate commerce. Therefore, assuming—but 
not deciding—that petitioner is engaged in interstate 
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and foreign commerce. Congress has exercised its power 
in the present case by permitting the Territory to act 
upon this commerce by the imposition of the contested 
taxes. The imposition of these taxes under an Act to 
which Congress expressly subjected petitioner does not 
violate the Commerce Clause. 

“Congress had the power to subject petitioner to this 
tax by virtue of its authority over the Territory, in addi¬ 
tion to its power under the Commerce Clause. ‘Congress 
may not only abrogate laws of the territorial legislatures, 
but it may itself legislate directly for the local govern¬ 
ment. It may make a void act of the territorial legisla¬ 
ture valid, and a valid act void. In other words, it has 
full and complete legislative authority over the people of 
the Territories and all the departments of the territorial 
governments.* ” 

Taxation measured by gross receipts from interstate com¬ 
merce has been sustained when fairly apportioned to com¬ 
merce carried on within the taxing jurisdiction. Western Live 
Stock v. Bureau of Revenue. 303 U.S. 250. In the case of 
Adams Mf<j. Co. v. Storen, 304 U.S. 307. and Gwinn, White 
& Prince, Inc. v. Hevneford 305 U.S. 434. the Supreme Court 
held that taxes measured upon gross receipts from interstate 
sales were invalid when not apportioned to the commerce car¬ 
ried on within the taxing State and clearly indicated that if 
such taxes are apportioned the constitutional objection is 
thereby removed. The Adams case was remanded for further 
proceedings not inconsistent with the opinion. In the case of 
James v. Dravo Contracting Co., 302 U.S. 134. which involved 
a gross receipts tax levied by the State of West Virginia, 
where it appeared that work had been performed partly in 
that State and partly in Pennsylvania, it was held, under au¬ 
thority of Hans Rees’ Sons v. Xorth Carolina , 283 U.S. 123. 
that the tax could be apportioned between the two States. It 
therefore appears that any State may impose a tax upon the 
gross receipts derived from a commercial activity within the 
taxing State. 

Although it would appear that Congress has authority to 
measure the tax upon the entire receipts from business carried 
on partly within and partly without the District of Columbia 


19 


(Inter-Island Co. v. Hawaii, supra), respondent makes no con¬ 
tention that the tax imposed by Title VI was intended to be 
measured upon receipts derived from a commercial activity 
without the District of Columbia. Respondent does, however, 
contend that Title VI imposes a tax measured upon the re¬ 
ceipts derived from commercial activity in the District of Co¬ 
lumbia, and in cases where receipts are derived from sources 
partly within and partly without the District the burden is 
upon the person seeking refund to prove what portion, if any. 
of such receipts was derived from sources without the District 
of Columbia. 

The receipts upon which the tax of $217.59 was measured 
were derived from service performed and sales of parts in the 
District of Columbia. It was not contended that any portion 
of the business from which such receipts resulted was trans¬ 
acted without the District. And petitioner advances no theory 
upon which it would be entitled to refund of such taxes meas¬ 
ured upon receipts from business transacted wholly within the 
District. 

It is contended that a portion of petitioner’s gross receipts, 
upon which the taxes and penalty of $4,750.55 were measured, 
was derived from business transacted partly within and partly 
without the District. With respect to such latter receipts. 
Congress clearly intended to impose a tax upon that portion 
of such receipts derived from commercial activity in the Dis¬ 
trict of Columbia. Section 1 (d) of Title VI, supra . provides: 


“The term 'business’ shall include the carrying on or 
exercising for gain or economic benefit, either direct or 
indirect, any trade, business, profession, vocation or com¬ 
mercial activity in or on privately owned property and in 
or on property owned by the I'nitcd States Government 
in the District of Columbia, not including, however, labor 
or services rendered by any individual as an employee 
for wages, salary, or commission.” 


In Section 1 (a) of Title VI, railroads and railroad express 
companies which report to and are subject to regulation by the 
Interstate Commerce Commission are specifically exempted 
from the provisions of t Ik* Act. By specifically exempting 
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this class of persons engaged in commerce between the Dis¬ 
trict and the States, it clearly follows that Congress intended 
to include all other instrumentalities similarly engaged in 
commerce between the District and the States. 

Petitioner here contends that a portion of its gross receipts, 
upon which the tax and penalty amounting to S4.750.55 were 
measured, was derived from commercial activity without the 
District. The burden was upon petitioner to prove what por¬ 
tion. if any. of such receipts was derived from sources without 
the District. Therefore, even if the Hoard, or this Court, had 
jurisdiction of the proceedings, petitioner would be entitled 
to no refund without the introduction of further evidence 
upon which a reasonable allocation of the gross receipts in 
question could be made. 


CONCLUSION 

For the reasons stated above it is respectfully submitted 
that the decision of the Board of Tax Appeals was correct and 
should be affirmed. 

Elwood H. Seal, 

Corporation Counsel, I). C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Glenn Simmon, 

Assistant Corporation Counsel, I). C., 
Counsel for the Respondent. 





